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Dear Mr -Crombie:

I am pleased to submit " the National Abonglnal Forestry Assocxauon s (NAFA)
intervention to the Royal Commission on Aboriginal Peoples. Our submission, entitied Forest
Lands and Resources for Aboriginal Peoples, deals with a subject that is vital to First Nations
throughout Canada. if they are to escape their dependence on well-meaning but demeaning

- programs and stand tall as self-sufficient commumtres ready to take on the challenges of self-
government. -

_Through the initiatives of Aboriginal leaders across Canada, NAFA was established in
1989 to facilitate and develop ways for Aboriginal communities to become more involved in the
forest resource sector. . Through workshops and -conferences with Aboriginal groups from all
regions, we have developed a first hand perspective of the importance of forest resources to
Aboriginal people and the key issues that need to be dealt with'if Aboriginal communities are
to reach their goals. Armed with this knowledge, NAFA has worked directly with individual
departments of government, private sector organizations, and national bodies, including the
National Round Table on the Environment and the Economy and the Canadian Council of Forest -
Ministers to foster policy initiatives and spec1ﬁc forestry programs to " assist Aboriginal
. communities. :

The forest sector would seem to offer the most natural avenue for many Aboriginal
communities attempting to develop their economies while malntammg their traditional values and .
ties to the land. However, many barriers have been placed in the way, including provincial
forest tenure systems and forest management policies, that have served systemancally, if
- unintentionally, to exclude Aboriginal people from participation. Many other issues are also
involved such as worker and entrepreneurial training and availability of investment capital, but
a fundamental issue is the lack of access to the forest resource. The limited size of Indian
reserves and the lack of a land base for many other Abongmal communities is a major.barrier
to effective participation in the forest sector.
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In this intervention, NAFA has explored provincial forest tenure and other policies that
have inhibited growth of an Aboriginal forest industry and have lessened the ability of Aboriginal
' communities to continue. reliance on traditional pursuits. At the same time, through specific
examples, we have tried to demonstrate how some, Aboriginal groups have had success in gaining
access to forest resources through a range of approaches and justifications. In some cases, they
have succeeded in acquiring provincial forest tenures and in establishing their. own forest
businesses. In others, they have achieved advisory, even partnership, roles in integrated forest
resource planning and management. These developments suggest that governments and industry
~are becoming more willing to work cooperatively with. Aboriginal communities to the benefit of
all concerned. It is NAFA’s position that the federal and provincial governments, the forest
industry itself, have much to gain by building on.the tentative cooperative spirit that seems to
be emergmg and by expanding their support of Aboriginal forestry on a comprehenswe basis.

NAFA hopes that the Royal Commission will find our analyms and recommendations
useful in responding to several of its original - terms of reference. We thank you for the
opportunity to contribute. : S

Yours truly,

i~

Harry M. Bombay
Executive Director :
National Aboriginal Forestry Assoc1at10n
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FOREST LAND AND RESOURCES FOR ABORIGINAL PEOPLE
An intervention submitted to the Royal Commission on Aboriginal Peoples
by the National Aboriginal Forestry Association

e i e et e
INTRODUCTION

THE ISSUE

The quest of Aboriginal peoples for an adequate land base to support the pillars of viable self-
governing communities - economic self-sufficiency, traditional lifestyle potential, and spiritual
fulfilment - underlies the demand for the just settlement of land claims, the recognition of
aboriginal and treaty rights and measures to address the Federal Crown’s fiduciary obligations.
With the exception of agreements reached or under negotiation in northern Quebec, the
Northwest Territories and the Yukon, most Aboriginal communities remain frustrated in their
efforts to regain productive use of lands and waters beyond the boundaries of those lands set
aside for them as reserves or communities; nor, for the most part, have they succeeded in
gaining a meaningful influence on decisions affecting the management of lands and waters in the
vicinity of their reserves, on territories they have used for generations. For the majority of
Aboriginal communities within Canada, the recognition of an inherent right of self-government
will, by itself, fail to meet aspirations to break the demeaning dependency on governmental
welfare programs and their constraints on self-determination. Improved access to land and
resources will be essential.

The economic history of Canada has been the story of natural resource exploitation. Beginning
slowly with agricultural settlement, the fur trade, lumbering and mining, the pace has increased
as new technologies have allowed ever larger hydroelectric developments and the exploitation
of more tree species and lower quality ore bodies. As industry has moved inexorably into the
hinterlands, more and more of the traditional lands of Aboriginal peoples have been alienated
from them. Not only have traditional lifestyles been shattered, but the possibilities of
participating in Canada’s economic growth have diminished. The original fur trade has suffered
from destruction of wildlife habitat and changing consumer preferences. Decision-making on
forest management has been driven by economic interests of industry. Governmental regulations
requiring the ownership of sawmills or pulp mills as a prerequisite to obtaining timber licences
has been another factor favouring the large industrial enterprise to the detriment of small scale
Aboriginal enterprise. Technological advances and high capital costs in the forest sector have
put the means of participating in the industry beyond reach for most Aboriginal communities,
while at the same time reducing the demand for labour. Startup loan capital has often been
denied because of the lack of a prior track record or the inability to find the necessary collateral.
The remaining job categories require a substantial level of education and training, largely
unavailable to most Aboriginal peoples.

Historically, forest management methods have not encouraged multiple use of resources; nor
have they recognized the need to sustain the non-timber values of the forest. Finally, however,
there appears to be a coming together of minds. Aboriginal communities have stood together
confronting governments, enlisting public support and winning major court decisions supporting
their rights. Concurrently, the industrialized world has awoken to the fact that its headlong rush
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of resource exploitation must be tempered and sustainable development practised if economies
are to be maintained for future generations. An area of common interest is emerging.

The past has shown that lack of consultation between governments and Aboriginal people with
rights to land and resources creates conflicts. Several provinces have begun to consult with
Aboriginal communities on resource exploitation plans; and Aboriginal communities have begun
to respond with concrete plans of their own, with or without government support. First Nations
are providing plans for their traditional areas that identify their own practices and needs. In
some cases governments have begun to listen and Aboriginal interests have begun to be
incorporated in official plans. Where this has occurred, aboriginal access to resources in
traditional territories has been maintained. In others, there is still a difficult road ahead. In this
intervention the National Aboriginal Forestry Association (NAFA) will discuss provincial regimes
for access to forest resources and describe some of the difficulties and some the most
encouraging cooperative initiatives through which Aboriginal people have successfully maintained
or achieved access to resources.

THE OBJECTIVE

The objective of this submission is to provide the Royal Commission on Aboriginal Peoples with
analyses and options to overcome the inaccessibility to land and resources. Access to forest land
resources could be achievable in several forms ranging through outright ownership, special long-
term Aboriginal tenures, resource harvesting leases under existing provincial tenure systems,
cooperative or joint management agreements, and decision-making or advisory roles in resource
management and environmental assessment processes on traditional-use territories. Not only
should it be possible to increase the effective land base of many communities, but it should be
possible to minimize the negative effects of industrial development on Aboriginal peoples’
traditional use areas.

ACCESS TO RESOURCES

The expression "access to natural resources" can have a range of meanings depending on the
circumstances of the Aboriginal communities involved. In non-treaty areas of British Columbia,
land claim settlements will mean outright ownership of land and resources. In treaty land
entitlement areas of the prairies, it will mean the addition of land and resources to existing
reserves or the creation of new reserves. NAFA’s intervention will not deal with these two
categories of access to resources off reserves. To Aboriginal people, off-reserve land is often
referred to as traditional territories, to governments it is Crown land and to other Canadians it
is land of public domain.

NAFA sees the required access to resources to include two components. First, there is a need
to gain access to harvest resources such as timber. Second, there is a need to gain access to
resource management decision-making so that resources will be managed on an integrated basis
taking aboriginal cultural and traditional uses into account along with the interests of Canada’s
industrial society.



FOREST LAND AND RESOURCES FOR ABORIGINAL PEOPLE Page 3

Sometimes a province may offer "consultations" to the Aboriginal communities neighbouring
areas leased to a forest industry. This is the weakest form of access to resources, but it does
allow Aboriginal communities to bring their traditional uses of wildlife harvesting, cultural and
spiritual use to the attention of government and industry, and to argue for their protection in
forest management and logging plans. Some provinces may take the consultation process a step
further by establishing formal advisory committees with representation from Aboriginal
communities, industry and government in the development and review of forest management
plans. While the province reserves final decision making to itself, the advisory committee
process provides more certainty that Aboriginal concerns will be recognized and taken into
account in final plans of the industrial lessee.

In some situations, usually involving wildlife management, governments have gone a step
further, establishing what are sometimes referred to as "joint management" or "co-management”
agreements. While offering Aboriginal communities significantly more involvement in
decision-making, these agreements should really be referred to "co-operative management" since
final jurisdiction is jealously retained by government. Nevertheless, Aboriginal representation
on a co-management board may constitute the majority; and a boards’s recommendations may
go directly to ministers rather than to departmental officials. A board of this nature may be
delegated decision-making at the operational level, and a minister would require very strong
arguments to overturn the recommendations of a board.

The ultimate in cooperation between a province and an Aboriginal community is the truly "joint
management" venture agreement in which aboriginal organizations and the province sit as true
partners in decision-making. This type of partnership is usually sanctioned by the province
through a formal agreement and even legislation. This is the arrangement sought by many
Aboriginal communities and the process recommended by the Aboriginal Justice Inquiry of
Manitoba in 1988 when it recommended:

It would be preferable for Aboriginal people and their representative organizations to be
a partner with federal and provincial government departments in the establishment of
appropriate regulations and standards. Co-management of natural resources is the only
suitable method . . . " (p. 188)

In the course of its study, NAFA has identified examples of each of these categories of
Aboriginal peoples’ access to resource management which we shall review for the Royal
Commission in leading to our recommendations.
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ABORIGINAL AND TREATY RIGHTS TO RENEWABLE RESOURCES

INTRODUCTION

In this intervention, NAFA wishes to draw the Royal Commission’s attention to the decisions
in some of the most significant cases dealing with access to natural resources that have come
before the courts in recent years. Our purpose is to demonstrate that Aboriginal peoples’ access
to resources has been affirmed and improved in important ways over the last 20 years, but that
the recognition received falls short of Aboriginal peoples’ aspirations. Provinces remain
reluctant to accept Aboriginal people as partners in forest resource management of traditional
lands. Important issues remain, many of which could be resolved if both governments and
Aboriginal peoples were to recognize each others concerns and cooperate on a pragmatic basis.

ABORIGINAL TITLE

The existence of aboriginal title in Canada was confirmed by the Supreme Court of Canada
(S.C.C.) in 1973 in Calder v. A.G. British Columbia', Although the Court was evenly divided
on whether the Royal Proclamation of 1763 applied in British Columbia, or whether aboriginal
title to the land in question had been extinguished by Colonial laws, there was agreement that
aboriginal title exists as a legal right derived from historic occupation and possession of tribal
lands, where not extinguished by appropriate legislation. That is to say aboriginal title does not
depend exclusively on the Proclamation.

In Guerin (1985)* and succeeding cases, the Supreme Court has referred to aboriginal title in
land as sub generis, or unique. Aboriginal people have been found to have rights of occupancy,
possession and use, but not ultimate ownership. This flows from early decisions of the Supreme
Court of the United States, relied upon in Canada, to the effect that the European discoverer
nations had the right to claim sovereignty over newly "discovered” lands even though they were
quite aware that those lands were already inhabited. Bartlett (1991:5) described the aboriginal
title that is recognized by Canadian courts as "a pragmatic accommodation of the facts of
European settlement and aboriginal occupation of the land". This is an issue which perhaps will
be re-examined by the courts in the future. The reason for noting it here is that it has led to
recognition of the Crown’s special fiduciary responsibilities to Aboriginal people.

In the Queen v. Sparrow (1990)°, a case involving an alleged violation of a food fishing licence
by an Aboriginal fisherman in British Columbia, the Court held that there was an aboriginal right
to fish, that the Crown’s intention must be clear and plain if it intends to extinguish an aboriginal
right, and that aboriginal rights cannot be eliminated by regulation. The S.C.C. also concluded
that aboriginal rights still existing in 1982, when they became constitutionally protected, should
be interpreted flexibly to allow their evolution over time.

! Calder v. A.G. British Columbia, [1973] S.C.R. 313, 343 D.L.R. (3rd) 145, [1973] 4 W.W.R. 1
2 Guerin v. R. (1985) 13 D.L.R. (4th) 321, [1985] 1.120 (5.C.C.)

3 R. v. Sparrow, [1990] 3 C.N.L.R. 160 (S.C.C.)
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In British Columbia, most of which remains uncovered by treaties, the extent of aboriginal title
in traditional lands, including control over the forest resources, remains to be determined through
the treaty negotiation process. An important step was taken on June 25, 1993 which appears to
have removed a backward step taken in 1991. The decision of the B.C. Supreme Court in the
land claim case of the Gitksan and Wet’suwet’en, Delgamuukw v. R.%, was partly overturned.
The original decision had included the judgment that all aboriginal rights had been extinguished
by pre- Confederation colonial legislation. Although the split decision of the B.C. Court of
Appeal® did not recognize aboriginal ownership or proprietary rights to the traditional lands in
question, it did recognize unextinguished non-exclusive aboriginal rights of use and occupation
of a special nature. The eventual extent of these rights awaits further definition by the courts
or the negotiation of land claim settlements.

In addition to cases involving aboriginal rights in non-treaty parts of Canada, there have been
a number of key cases that have affirmed aboriginal interests in natural resource uses protected
by treaty. Two significant cases involved the recognition of certain peace agreements between
the British military and aboriginal groups as treaties. These were Simon v. R.® in 1985 in Nova
Scotia and R. v. Sioui’ in 1990 in Quebec. In the first case, a Micmac’s right to hunt was
recognized, and in the second, the Hurons’ right to practice their religion and customs in their
tradition area, now a provincial park, were preserved. As Bartlett (1991:47) has pointed out,
both these cases affirmed the S.C.C.’s position that where there is doubt in interpretation of
treaties and statutes the issue should be resolved in favour of the Aboriginal people.

Treaty rights concerning hunting and fishing and the application of federal or provincial
regulations have been confirmed or clarified in a number of court cases that need not be explored
in detail here. We note only two cases to show that judicial interpretations of treaty rights are
not cut and dried and, in some instances, are still evolving. An example of the first category
is found in the 1990 Horseman® decision. In this case a Treaty 8 Indian had killed a grizzly
bear in self-defence while hunting for food. Later he obtained a grizzly bear hunting licence and
sold the bear skin. Questions before the S.C.C. were whether the section of the Alberta Wildlife
Act prohibiting sale of wildlife without a licence applies to Treaty 8 Indians and whether the
1930 Natural Resources Transfer Agreement restricted the hunting rights of Treaty 8 Indians to
hunting for food. Treaty 8 affirmed the Indians’ right "to pursue their usual vocations of
hunting, trapping and fishing .... subject to such regulations that may from time to time be made
by the Government of the country". In a four to three decision the S.C.C. held that the
Resources Transfer Agreement had diminished the original treaty right that included hunting for
commercial purposes to one that provided for hunting only for "food". Therefore, the section

) Delgamuukw v. R. [1991] 3 W.W.R. 97 (B.C.S.C.)
4 Delgamuukw v. R. [1993] B.C. Court of Appeal, Vancouver Registry CA 013770

Simon v. R. [1985] 2. S.C.R. 387
7 R.v. Sioui [1990] 3. C.N.L.R. 127 (S.C.C.)

8 R.v. Horseman [1990] 1. S.C.R. 901
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of the Wildlife Act prohibiting sale of wildlife products without a licence applied to the Indian.
The dissenting position argued that treaties and statutes relating to Indians should be given a fair
and liberal construction in favour of the Indians and that, keeping in mind the commitment made
to the Indians in treaty negotiations, the term hunting "for food" in the Transfer Agreement
should be understood to include the right to exchange meat or skins for other subsistence items.
In this scenario the Wildlife Act would not apply to Mr. Horseman.

Alberta uses the decision in this case to continue to justify its position that Indian treaty rights
to wildlife are restricted to hunting for family food supplies. Unfortunately, Alberta’s position
exemplifies the minimalist approach that has plagued relations between governments and
Aboriginal peoples for so long.

Another recent case involving alleged infractions of the Fisheries Act and Regulations
demonstrates how the decision of the S.C.C. in Sparrow has begun to influence interpretation
of treaty rights. In Bombay v. R. (1993)° two Treaty 3 Indians were charged with fishing out
of season, fishing with a prohibited net, and selling fish out of season. In appealing their
convictions, the Bombays relied on s. 35(1) of the Constitution Act, 1982, to protect their
existing treaty rights and on the Sparrow decision that laid down the requirement that a
legislative or regulatory infringement on aboriginal rights must be justified. The Court adopted
the view that the Sparrow decision relating to aboriginal rights is also applicable to treaty rights.
Consequently, the Ontario Court of Appeal quashed the convictions, noting that the Crown had
not made a specific effort to justify its legislation and regulations. This case demonstrates that
the Sparrow principle requiring justification of restrictions to aboriginal rights also applies to
treaty rights, including those that go beyond fishing merely for food.

THE CROWN’S FIDUCIARY RESPONSIBILITIES

In Guerin'® the S.C.C. established that the Crown has a trust-like fiduciary responsibility to
Indians in the disposal of lands reserved for their use. Although the case was restricted to the
leasing of lands that were part of an Indian reserve and dealt in detail with the federal
government’s obligations under the Indian Act, comments in Mr. Justice Dickson’s judgment
suggest that the Crown’s fiduciary duties extend beyond status Indians and their reserve lands.
He noted that, in his opinion, Indian interest in reserve land and unrecognized aboriginal title
in traditional tribal lands is the same. That is to say, the Indian interest in the land is a legal
right predating the Royal Proclamation, the Indian Act, or other legislative provision. The
fiduciary responsibilities of government to Indians respecting reserve lands might therefore
extend to aboriginal rights in traditional lands in Canada, if not extinguished by treaty or
legislation with a clear intent.

This turned out to be the situation as determined by the S.C.C. in Sparrow. In this case, the
Court determined that the Government has a trust-like fiduciary relationship with Aboriginal

®  Bombay v. R. [1993] Court of Appeal for Ontario, No. C5126

10 Guerin v. R. (1985) 13 D.L.R. (4th) 321, [1985] 1 C.N.L.R. 120 (5.C.C.)



FOREST LAND AND RESOURCES FOR ABORIGINAL PEOPLE Page 7

people and that this fiduciary duty is incorporated in S.35(1) of the Constitution Act, 1982 that
recognizes and affirms existing aboriginal and treaty rights. The Court also determined that any
restriction of aboriginal rights must have a valid objective and be justified. It found that
restrictions of aboriginal rights to fish could be justified if their objective was the conservation
of the resource. It went on to indicate that conservation measures should be designed to have
as little effect as possible on aboriginal rights; that aboriginal groups to be affected by
conservation measures should be consulted about the proposed measure; and that where
expropriation of a right occurs, fair compensation should be available.

Although the 1991 Delgamuukw decision of the B.C. Supreme Court has just been superseded
by the Appeal Court, it did confirm the fiduciary obligations of the Crown to include protection
of aboriginal sustenance uses of unoccupied Crown lands. Aboriginal activities given a degree
of protection would include such things as hunting and gathering; harvesting wood for buildings,
canoes, totems and firewood; and maintaining sacred and ceremonial places. That decision has
been strongly criticized, however, in that it did not provide for the evolution of aboriginal rights
over time as had been recognized by the S.C.C. in Sparrow.

As Bartlett (1991) has pointed out, the S.C.C. has extended the Crown’s fiduciary obligations
to include surrenders of aboriginal title in non-reserve lands. In the Bear Island Foundation v.
A.G. Ontario (1991)" case dealing with the land claim of the Teme-Augama Anishnabai in
Ontario, the Court determined that the Crown had failed to fulfil some of its obligations under
arrangements subsequent to a treaty and therefore had breached its fiduciary obligations. The
Crown’s fiduciary duties extend, therefore, to Indian reserves, aboriginal rights in non-treaty
areas and surrenders of aboriginal title in non-reserve lands.

The Crown’s fiduciary obligations to Aboriginal peoples has been explored by a number of
experts. Turpel (1992) described the implications as "nothing short of vast". She suggests that
in Sparrow, the S.C.C. has recognized a general constitutional fiduciary responsibility of the
Crown in all types of relations with Aboriginal peoples. The responsibilities extend to all
Aboriginal peoples, not only those identified as Indians. The provincial governments as well as
the federal government are bound by the responsibility.

Noting that resource development is a major objective of provinces, Bartlett (1991:35) argues
that, where aboriginal title has not been extinguished ". . . the changed constitutional setting in
Canada, and in particular the enactment of the Constitution Act, 1982, now requires an
accommodation between aboriginal title and resource development if development is to proceed”.
He also argues that where treaty land and resources entitlements have not been fulfilled, the
Aboriginal people involved should be successful in obtaining injunctions to prevent provincial
disposal of resources pending completion of treaty obligations. NAFA submits that the same
requirement for accommodation exists between treaty rights for hunting and fishing on traditional
lands and resource development if the resource development is to proceed.

11 Bear Island Foundation v. A.G. Ontario [1991] 3 C.N.L.R. 79 (5.C.C.)
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THE CROWN’S FIDUCIARY OBLIGATIONS AND FOREST MANAGEMENT

The determination of the Crown’s fiduciary duty to Aboriginal people has led to improved access
to fish and wildlife resources and has had some influence on the way provinces manage forests.
One important legal decision dealing with Indian treaty rights to resources off reserves was made
in British Columbia in 1989. In Claxton v. Saanichton Marina Ltd.”? the British Columbia
Court of Appeal upheld an Indian’s right "to carry on fisheries as formally" according to treaty.
The case involved the licensing of a firm by British Columbia to build and operate a marina in
an ocean bay traditionally used by a band that had entered one of the Douglas treaties on
Vancouver Island. Bartlett (1991) quoted the judgment as stating:

There is no question that if the licence of occupation derogates from the treaty right of
the Indians, it is of no force and effect. The province cannot act to contravene the treaty
rights of Indians, nor can it authorize others to do so.

The implications of this decision with respect to a forest industry operating in the traditional
hunting and fishing area of treaty Indians is not clear cut. Logging would certainly disrupt
wildlife habitat and populations. Depending on the nature of the logging operation (its size,
shape, degree of clearcutting, recent logging history of nearby areas, etc.) the disruption might
be severe and last for many years. On the other hand, with careful planning taking wildlife
habitat requirements into consideration, disruptions could be minimal and only of a temporary
nature. For some species it could even be beneficial. With respect to aboriginal or treaty rights
to hunt, trap and fish on traditional lands that have not become "occupied” for other uses, a court
would decide, in all likelihood, that an area was "occupied” during a logging operation and
perhaps for a short period thereafter. While an aboriginal right of use would have been infringed
upon, it would not have been extinguished; nor would treaty rights have been abrogated. If,
however, the damage to wildlife habitat were to persist long after logging operations had ceased
and the area had reverted to "unoccupied" status, another issue arises. The aboriginal or treaty
right to hunt and fish as usual implies the right to find the wildlife resources about as plentiful
as they had been before the logging disturbance. If it were otherwise, the treaty right would be
empty and the honour of the Crown not upheld.

The implication is that before licensing an area for timber harvesting, a province has a fiduciary
responsibility to ensure that forest management plans are in place to integrate the traditional
resource use requirements of the local Aboriginal people with the timber management objectives
of the province and the licensee. According to the Sparrow decision, that fiduciary responsibility
also includes the requirement to consult with the Aboriginal people involved and to ensure that
impacts on their forest uses are kept to a minimum.

12 Claxton v. Saanichton Marina Ltd. [1989] 3 C.N.L.R. 46 (B.C.C.A.)
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THE MEANING OF CONSULTATION

In Sparrow the S.C.C. gave only limited guidance on what it meant in saying that a
government’s justification analysis of proposed regulations should include the question of
consultation with Aboriginal groups to be affected. The judgment said simply that "Aboriginal
peoples, with their history of conservation-consciousness and interdependence with natural
resources, would surely be expected, at the least, to be informed..." At the same time, however,
the Court said that the justification analysis should include the question of whether there was as
little infringement as possible in order to achieve the desired result of the regulation. NAFA
submits that it would be difficult to ensure the latter without full consultations for the following
reasons. First, the S.C.C.’s provisions for justifying governmental regulations would extend to
the justification of industrial development plans on Crown lands, including forest management
plans. Second, merely being informed of proposed resource exploitation plan on traditional lands
would be inadequate to any Canadian community, especially Aboriginal communities. The latter
see themselves as part of the environment, dependent on its productivity of wildlife, particular
species of trees, medicinal plants, etc., as well as special sites of cultural and spiritual
significance. Government could not comprehend these values without full two-way consultations.

As we shall outline through examples, many provincial governments and industrial firms have
begun this process of consultation. Nevertheless, Aboriginal communities feel that the
consultation process does not go far enough. They believe that their treaty or aboriginal rights
should be recognized to the extent that they should be included as partners in decision making.
Aboriginal peoples’ rights to traditional lands are sub generis or unique. They go beyond the
concerns of any Canadian interest group or stakeholder. Aboriginal communities feel that their
special interests can be fully recognized only if provinces were to invite the communities to
participate fully in a decision-making process.

The provinces, on the other hand, are jealous of their jurisdiction over natural resources. There
is the rub. Provinces insist that their ultimate jurisdiction be recognized. NAFA proposes that
decision-making roles can be shared with Aboriginal communities. Once objectives and broad
management principles have been agreed upon, the issue of final authority is less problematic
and authority can be shared. We will describe examples where governments have taken steps
to involve Aboriginal groups in decision-making without losing their ultimate control.

Finally, a word of caution. There have been occasions when provinces have attempted proactive
policies respecting Aboriginal people only to have them overturned by the courts. In Manitoba,
for example, the province initiated a policy in the 1980’s to give Indian bands priority in the
licensing of rice harvesting in northern lakes where rice had been introduced artificially. This
attempt to assist Indians was successfully challenged in court under the Charter of Human Rights
in 1988'3. Provincial governments are faced with competing interests from all sides and cannot
always find ways to respond fully to aboriginal interests.

13 Aspit v. Manitoba Human Rights Commission [1988] 1 W.W.R. 629
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PROVINCIAL FOREST RESOURCE ACCESS POLICIES

INTRODUCTION

In this section NAFA presents a summary of provincial policies for allocating the harvest of
forest land resources. We highlight those provisions and policies relating to forests, wildlife and
plants that are particularly pertinent to Aboriginal peoples’ interests. A more complete review
of legislation dealing with the licensing of renewable resources in each province may be found
in Mactavish (1989) and a review of federal and provincial forest legislation has been done by
Bayne (1990).

FORESTS

The provinces offer a range of timber access opportunities tailored to the needs of the forest
industry. The most significant category is designed for the larger integrated forest industries that
operate pulp and paper and/or major sawmills. In recognition of the multimillion dollar
investments required for plant and equipment, these licences provide for annual harvests of large
volumes over periods of 20 - 25 years. All have renewable features, giving the licensee a
virtually guaranteed supply of timber. In most cases the licensee receives exclusive timber
harvesting rights to an area specified in the licence. In some instances, Quebec for example,
several firms may hold privileges over the same area, each allocated rights to certain species.
In return for timber harvesting rights, the licensees in all provinces are required to meet annual
harvest quotas and apply reforestation, silvicultural and environmental measures to ensure forests
are managed on a sustained yield basis. The applicant is also required to own and operate a
wood processing facility such as a sawmill or pulp mill. Provincial control of forest management
is maintained through the licensee’s obligation to submit long range forest management plans and
shorter term working plans for approval. Depending on the province, these large forest holdings
are called tree farm licences, forest management agreements, forest management licence
agreements, or timber supply and forest management agreements.

The provinces also offer timber licensing programs more suitable for smaller firms. Renewable
licences for 10 and even 20-year periods are awarded through a competitive bidding process.
In most cases these licences are also restricted to operators of sawmills or other manufacturing
facilities.

The provinces also provide for very short term timber permits to satisfy domestic and other small
timber needs, such as fuelwood, poles, and building materials.

British Columbia is the only province that has made specific legislative provision for access to
Crown timber by Indian bands. The Forest Act provides for woodiot licences of up to 400
hectares of Crown land for terms of up to 15 years to persons or "a band as defined by the the
Indian Act (Canada)" that do not operate wood processing facilities. At least 13 First Nations
in B.C. have taken advantage of this provision, combining the forested portion of their reserves
with the leased Crown land to create opportunities to participate in the forest industry.



FOREST LAND AND RESOURCES FOR ABORIGINAL PEOPLE Page 11

RICE AND BERRIES

For generations, wild rice has been an important crop for Aboriginal people in regions of
Ontario, Manitoba, and northern Saskatchewan. Its development by Aboriginal firms as a
commercial crop, with exports to Europe, Japan and the United States, has been complicated in
recent years by competition from commercial farming of the plant in California.

Licences to harvest wild rice are required in all three provinces. In both Saskatchewan and
Manitoba, ten-year licences may be obtained after successful operation of one-year permits. In
Ontario, only single year permits are provided for, although there has been some experimenting
with longer terms. The longer tenures are, of course, important to entrepreneurs seeking to
develop commercial enterprises.

Both Saskatchewan and Manitoba employ licensing measures that are helpful to Aboriginal rice
harvesters. In northern Saskatchewan a permit applicant must have been resident of the region
for at least 15 years or one half his or her lifetime, and holders of trapping licences may acquire
a rice permit for the area covered by the trapline. Both these measures tend to favour Aboriginal
people. In Manitoba, the Wild Rice Act carries the specific proviso that it be "administered so
as not to abrogate or derogate any aboriginal or treaty rights an Indian band may have relating
to wild rice". Also in Manitoba, certain areas may be designated for hand picking without a
permit and in the Whiteshell area special provisions are made to allow only hand picking for
several days at the beginning of each season before mechanical harvesting is permitted.

In the 1980’s Manitoba went a step further in trying to foster Aboriginal rice harvesters by
giving Indian bands priority licensing to harvest rice in northern lakes where it had been
artificially introduced. The province had to drop this priority system when it was successfully
challenged in court.'

New licensing of wild rice harvesting in the Treaty 3 area of Ontario has been under a
moratorium since 1978 when it became known that the original treaty negotiations may have
included exclusive rights for the Indians. This moratorium remains in place pending
determination of which lakes may have been covered by the treaty discussions.

No province regulates the harvest of berries.

WILDLIFE

Aboriginal peoples’ access to wildlife resources varies somewhat from province to province,
depending on treaty provisions, or the lack thereof. Recent court decisions, including Sparrow
and Delgamuukw have had a positive effect, especially in British Columbia, but also in other
provinces where it is now confirmed that rights of treaty Indians come second only to necessary
conservation measures.

4 Apsit v. Manitoba Human Rights Commission [1988] 1 W.W.R. 629
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In March, 1993, British Columbia published new "Interim Guidelines on Aboriginal Use of Fish
and Wildlife" to guide activities of wildlife officials and to serve as a basis for consultations with
First Nations. The province hopes to develop cooperative wildlife planning and management
processes with each First Nation for its traditional territory. In the interim, First Nation
non-commercial hunting and fishing for life sustaining, cultural and spiritual uses may occur
during all seasons where there are no conservation concerns. Where conservation measures are
necessary, First Nations will be consulted, issued permits and given priority in harvest
calculations. In return, First Nations will be asked to provide harvest data to the province for
planning purposes. Restrictions will apply to species designated as threatened or endangered
under the Wildlife Act, and to any species in areas where there is no open hunting season at any
time of year for conservation or public safety reasons. The new policy guidelines also include
a commitment by the province to consult with individual First Nations whenever a resource
development activity, such as logging, is planned for their traditional territory.

While status Indians are exempt from trapping licence requirements in British Columbia, many
have obtained licences to ensure they have exclusive rights to their trapping areas. Recent
amendment to the Wildlife Act permits an amalgamation of licences in a First Nation’s traditional
area. This will allow a First Nation to allocate the available harvest among its trappers and will
facilitate cooperative management programs with the province

Treaty provisions covering the three prairie provinces allow all season hunting, trapping and
fishing for food on unoccupied Crown land and on private lands with the agreement of the
occupant. First Nation commercial trappers are required to be licensed.

Traplines in Alberta are issued to individuals and provincial policy is to encourage a First Nation
to find a successor when one of its members wishes to sell his trapline. The northern portion
of Saskatchewan is divided into fur conservation areas within which the Aboriginal people
themselves apportion trapping areas. Manitoba employs interrelated local, regional and a
provincial trappers association to obtain advice on fur management questions, including the
allocation of traplines. Aboriginal people have strong representation in these organizations.

The prairie provinces are attempting to address wildlife management difficulties through
cooperative management agreements with individual First Nations. While retaining overall
responsibility for resource management, the provinces are seeking agreements that will recognize
treaty rights of Indians, help develop mutual understanding and trust, provide for data collection
and sustained-yield management advice by the Aboriginal communities and provide for some
delegation of responsibilities and employment opportunities in game management. Several
agreements are described below to exemplify the cooperative management regime that is
gradually evolving.

In Ontario, the Robinson-Superior Treaties and Treaties Nos. 3, 5, and 9 provide for First
Nation hunting and fishing on unoccupied Crown lands. Although Treaty No. 9 is the only one
that specifically mentioned trapping, the province considers trapping to be included in the
provision for hunting in the other treaties. The Game and Fish Act are not applied to First
Nations’ hunters and trappers these treaty areas, except for provisions dealing with public safety.
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However, most First Nation trappers do avail themselves of the exclusive use provisions of
trapping licences.

Ontario considers those provincial game preserves and parks where public hunting is prohibited
to be occupied Crown lands and therefore not open to treaty right use. Exceptions include the
Polar Bear and Winisk Parks in the Treaty 9 area, where the First Nations continue to enjoy
hunting and trapping rights. Through a 1991 interim agreement relating to land claim
negotiations, Ontario extended special moose and deer hunting privileges in Algonquin Park to
the Algonquins of Golden Lake First Nation.

In Quebec, the First Nations in the area covered by the James Bay and Northern Quebec
Agreement have extensive exclusive hunting and trapping rights as well as advisory roles in
wildlife management. South of the James Bay Agreement area, but north of the St. Lawrence
River, the province has established a number of fairly large areas, referred to as Beaver
Reserves, where Aboriginal people have all- season hunting and fishing rights and exclusive
trapping rights. Those Aboriginal communities that do not have portions of Beaver Reserves for
their use have obtained exclusive trapping and fishing rights on areas near their reserves. Forest
industry intrusions in some Beaver Reserves and in the James Bay region have caused problems
for Aboriginal communities wishing to protect their traditional lifestyles. Efforts of the
Algonquins of Barri¢re Lake and the Grand Council of the Cree are discussed below. There
appear to be no special hunting and trapping arrangements for communities south of the St.
Lawrence.

Aboriginal peoples access to wildlife resources in the Maritime provinces has been uncertain
since the 1985 Supreme Court of Canada decision in Simon. In that decision, the Court ruled
that a 1752 peace agreement between the Micmacs and the British constituted a treaty which
confirmed the right of the Micmac to live and hunt as previously. At the present time the
Micmacs in Nova Scotia arrange their own moose hunt annually, just prior to the regular hunting
season. In New Brunswick and Prince Edward Island all Crown land is considered to be
occupied and First Nation persons are supposed to avail themselves of hunting and trapping
licences. There are no registered trapline systems in the Maritimes. Aboriginal people in
Labrador continue to live off the land in their traditional ways, while those on the Island of
Newfoundland are expected to follow provincial regulations respecting wildlife.

The migratory bird conservation measures under the federal Migratory Bird Convention Act apply
to Aboriginal peoples in all provinces.
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BARRIERS TO FOREST RESOURCE OPPORTUNITIES

TIMBER

Aboriginal people face a number of barriers in attempting to gain access to standard timber
licences.

1.

The availability of the larger forest management agreement areas is limited. The larger
blocks of economically accessible timber in most provinces are already under licence to
integrated corporations. The situation is complicated in B.C. where treaty negotiations
are in progress or pending, and the availability of forest areas for new licence areas is
therefore uncertain. Even smaller timber license areas suitable for moderate to small
sized wood processing facilities may be difficult to find. Still, there are occasions when
an existing licensee does not wish to renew its licence; and there are times when licence
areas may change hands, allowing a province to intervene and perhaps reallocate a
portion of the licence area. Another option would be the purchase of an existing firm
and the timber licence it holds.  Finally, there will be new opportunities in some
provinces when currently remote timber areas become economically accessible.

Many Aboriginal communities lack the management and technical knowledge or training
to take on the start-up and operation of a complex forest management operation and the
wood processing facility normally required. Consequently, provinces may be uneasy
about issuing substantial timber licences to Aboriginal organizations, perceiving that the
track record of Aboriginal businesses has not been strong.

Some Aboriginal communities interested in acquiring provincial timber licences find it
difficult to abide by the province’s policies respecting forest management. They see the
annual harvest and management requirements as strongly biased toward timber production
without making sufficient provision for integration of timber production with protection
of wildlife habitat and traditional Aboriginal pursuits. In effect, provincial forest
management policies do not accord sufficient value to non-timber uses and disregard
almost completely the economic importance of forests to Aboriginal lifestyles

Provinces are uneasy about some Aboriginal peoples’ objectives for "co-management"
and how those objectives may relate to the larger issues of aboriginal or treaty rights.
Aboriginal communities have put forward proposals for co-management involving joint
decision-making. Proposals are sometimes placed in the context of "rights". From the
provincial perspective, there is nervousness about the possibility of setting precedents.
Provinces insist that ultimate jurisdiction over Crown land and resources rests with them.

The Indian Act operates as a significant barrier to First Nations attempting to gain access
to forest resources under provincial control. As a condition, provincial licensing
requirements may require First Nations to combine management of their reserve forests
with the licensed provincial forest. In the past this process would normally require
special regulation under the Indian Act. Basically, federal government authorizatioin is
needed because ultimate control of reserve lands is vested in the Minsister of Indian
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Affairs. Furthermore, First Nations cannot use their reserve forests as collateral to obtain
operating funds from lending institutions because of other provisions of the Indian Act.

TRADITIONAL RESOURCES

The greatest threat to maintaining Aboriginal access to traditional rice, wildlife, fish, berry and
medicinal plant resources is the continuing encroachment of resource industries into traditional
territories.

L. The forest industry, with clearcutting systems and emphasis on monoculture reforestation,
can cause severe degradation of wildlife habitat productivity, destruction of berry
producing areas, and loss of medicinal plant sites.

2, Increasing demands for recreational hunting and fishing opportunities from urban dwellers
place strains on already limited wildlife resources, reducing their availability for
Aboriginal people.

3 Traditional wild rice and berry harvesting practices are being pushed aside by mechanical
harvesting and more efficient rice and berry farming techniques.
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OVERCOMING THE BARRIERS

Aboriginal communities have tried to deal with these barriers to resources in various ways and
with different degrees of success. A review of several case examples will bring out the more
important issues Aboriginal communities face. Other examples highlight the steps that some
communities have taken to deal with the problems they have encountered. From these examples
we identify common threads and suggest how the Royal Commission may assist in overcoming

the barriers.
KLUSKUS INDIAN BAND (BRITISH COLUMBIA)

The Kluskus Indian Band in the central interior of British Columbia has been trying to acquire
a tree farm licence or other forms of area-based forest tenure from the B.C. government since
1976.  Partly as a defence against anticipated intrusions of large-scale industrial forest
operations, the Band sought a forest tenure arrangement that would allow limited timber
harvesting while respecting other forest values the Band depends upon. They have not been

successful.

At one stage in the 1970’s, in an apparent attempt to appease the Band’s protests, the Band was
given the opportunity to become a logging contractor for a large forest industry. It soon
withdrew, finding that the forestry practices involved turned out the be the same as those the
Band had been protesting. In the late 1980°s the Band made formal application for an
area-based tree farm licence (TFL) in its traditional area. The proposal was based on a forest
management plan that it had commissioned - a plan designed to suit the aspirations of the Band,
allowing limited timber harvesting while protecting primary sustenance activities and making
allowances for a potential tourism business. The TFL proposal was rejected by the province,
although other possibilities were suggested.

The Band has received employment opportunities in silviculture from the province, has been
encouraged to bid on other forestry work, and has been offered a volume-based timber licence
on a portion of its traditional area. But the Band feels there are no guarantees that the integrity
of the forests and land will be respected; nor that there will be anything else to harvest at the end
of the five-year licence period. The Band is frustrated by the division that seems to exist between
its philosophy of holistic forest management and the province’s technical philosophy that the
Band perceives to be one driven by a profit motive.

There appears to have been a lack of flexibility in provincial timber management policies and
regulations that would allow incorporation of the Kluskus’ long-range vision of a traditional way
of life combined with limited timber harvesting. On the other hand, the Kluskus objectives may
be too restrictive to permit economically viable timber operations.

LITTLE RED RIVER CREE NATION (ALBERTA)

The rapid pace of industrial development in northern Alberta has raised serious concerns among
the First Nations in the Treaty 8 region. Oil and gas exploration, tar sands developments and,
more recently, the granting of large timber leases to supply a sudden expansion of the pulp and
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paper industry all have raised apprehensions among First Nations in the Athabasca and Peace
River valleys. First Nations in the region are seriously concerned about the damaging effects
to wildlife and fish habitat, water quality for domestic use, sites of cultural importance - indeed
to their entire way of life.

First Nations believe that their treaty rights to hunt, fish and trap for food are being
compromised. They believe that their Treaty rights imply a corollary right to have fish and
wildlife habitat maintained at reasonable levels. It follows that they believe they have a
concurrent right to be directly involved in the natural resource management process - not just
as another public interest group - but as partners with the Alberta government. The Little Red
River Cree Nation, as well as the Whitefish Lake Nation, have submitted proposals to Alberta
seeking renewable resource co-management by Aboriginal people. They believe that the
co-management process they propose will allow for adjustments in resource management plans
and strategies through joint planning and consultation to give greater emphasis to Indian rights,
roles and values. They believe that the province has a legal obligation to involve Treaty 8 First
Nations in this co-management. This position is based on the Sparrow (1990) decision of the
S.C.C. that made it clear to governments that aboriginal rights to resources are second only to
resource conservation requirements; that damage to aboriginal rights must be minimized; and that
consultations with Aboriginal peoples are required before changes to regulatory regimes are
made. The First Nations have proposed an integrated resource management planning process
to accommodate objectives of industrial development with the treaty rights of Indian people. To
add weight to its proposal, the Little Red River Cree have taken it to the Environment
Committee of the Grand Council of Treaty 8 seeking the Committee’s endorsement.

The co-management regime proposed by the Little Red River Cree Nation "does not mean or
imply any change in respective rights and prerogatives of governance held by Alberta, Canada
or Indian Band governments...." (Little Red River Cree Nation, 1991:8). They see the
development of intergovernmental structures with delegated authority and responsibility for
interpretation of policy together with some roles for First Nation people in implementing,
monitoring, evaluating and modifying administrative practices. However, some statements made
by the Band’s spokesmen do imply that the joint planning and management role sought would
involve a sharing of resource management decision-making with the province.

From Alberta’s perspective there is concern about what First Nations mean when the term
"co-management” is used. If it were to imply surrender of resource management
decision-making powers, the province would not be willing to cooperate. The province would
be more comfortable if the term "cooperative management” were used instead of
"co-management”. If First Nation involvement were to mean an advisory role for Indian people,
the province appears willing to listen. At the present time, for example, a public involvement
process and a parallel aboriginal process have been established to advise on management plans
and operations of the Alberta Pacific Forest Industries Inc. (Alpac).

There is a lack of trust on both sides. The First Nations do not have trust in government to
respect and protect their rights and interests; the government does not trust the intentions or
forest management abilities of the First Nations. History can be drawn on to support both
positions. Certainly, the water quality problems downstream from the oil sands operations in
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the Fort McMurray area and downstream from pulp mills on the Peace River testify to unfulfilled
promises. The province must be encouraged to recognize that its First Nations are not just
public interest groups, but First Nations with unique rights that are not being fully met.

FORT McMURRAY BAND (ALBERTA)

The Fort McMurray Band is represented on the Forest Management Task Force established by
Alpac to get feedback from Aboriginal groups that may be affected by the company’s logging
plans. The Band discovered that Alpac’s initial plans called for logging in the immediate vicinity
of its reserve and that proposed cutting blocks were considered too large and buffer zones along
watercourses too narrow to protect wildlife habitat. The plan did not provide adequately for the
protection of sacred areas or special wildlife sites such as eagle nesting locations and bear
denning areas. The Band requested a one mile wide buffer zone around its reserve. Alpac’s
revised plan provided for this buffer zone; and negotiations with the firm have provided the Band
with a special planning role for the buffer zone and the right to do the logging in the zone.

While the Fort McMurray Band feels that it has made some progress in having its interests
responded to, it remains concerned about the future and the continuation of its traditional way
of life. It took a year to convince Alpac to do a traditional land use study in the area. The Band
believes that such a study should be a formal obligation in all forest management agreements
issued by the province to the forest industry, and that the industry should be obliged to obtain
and act on native advice on harvesting designs near their communities. The Band believes that
forest management plan provisions for wildlife are inadequate in that they do not provide for
undisturbed corridors for the movement of moose and caribou and the provisions for buffer zones
along watercourses are considered too narrow.

MAMO ATOSKEWIN ATIKAMEKW ASSOCIATION (QUEBEC)

The Atikamekw and Montagnais peoples of central Quebec are dependent on the traditional
lifestyle of hunting and trapping. They also continue to make significant use of traditional
medicines from local plants in the forest. The Atikamekw have exclusive trapping rights and
all-season hunting and fishing rights in the Reserve a Castor Abitibi-Est. This Reserve, in the
Chibougamau - La Tuque - St. Michel des Saints - Senneterre region, is one of a series of
reserves set up some years ago by the province for the exclusive trapping use of Aboriginal
people. Three Atikamekw communities, Obedjiwan, Weymontachie and Manouane, all have
extensive trapping territories within this forest region.

All 1s not well in the region. The Quebec government has issued a number of forest
management licences referred to as CAAFs (contrats d’approvisionnement et d’amenagement)
and the Atikamekw are concerned about the fate of wildlife habitat, their traplines, portages,
berry picking areas, and cultural sites. They believe that their entire way of life will be
jeopardized unless industrial forest management is integrated with their own needs.

To protect their interests, the Mamo Atoskewin Atikamekw set about preparing an integrated
forest management plan. Trappers were interviewed to develop an inventory base of wildlife
resources, important wildlife sites, traplines, portages, and cultural sites. All these data were
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entered into a geographic information system (GIS) for display and planning purposes. Two
reports have been submitted to the Quebec government by the Mamo Atoskewin Atikamekw
Association, but apparently no response has been received. The Aboriginal community seeks
the opportunity to work with the province in developing truly integrated resource management
plans that will respect the objectives of both the Aboriginal people and the forest industry.

Some of the difficulties being experienced by the Mamo Atoskewin Atikamekw Association and
the province of Quebec in coming to grips with integrating management of traditional-use
resources and timber resources may be of a political nature. It is the view of the Atikamekw
that the province does not wish to take any steps in responding to the resource management
interests of the Mamo Atoskewin that would imply any recognition of aboriginal rights. If such
concerns could be put to one side however, there does seem to be an opportunity for cooperative
planning that would recognize the objectives of all sectors - government, industry and the
people who live in the area. It is suggested that the Royal Commission urge both the province
and the Aboriginal people to work together, without prejudice to any aboriginal rights issues that
may be in the background, and jointly develop an integrated forest management plan that would
both guide the industry and provide the Aboriginal people with a sustained resource base. Surely
this can be done, recognizing the province’s subscription to the principles of sustainable
development.

GRAND COUNCIL OF THE CREE (QUEBEC)

Cree communities within the region covered by the James Bay and Northern Quebec Agreement
are disturbed about practices employed under the Forest Act to allocate and regulate timber
harvesting and management in their territory. First, actions under the Forest Act do not always
seem to respect requirements under other Quebec legislation. Under the Act respecting land in
the public domain, for example, land use plans are required, to which forest management plans
supposedly should conform. A land use plan still did not exist for the region when timber supply
and forest management agreements (commonly referred to as CAAFs) were issued under the
Forest Act. While, in 1990, a draft land use plan had been circulated and commented on by both
the Forest Committee of the Grand Council of the Cree and the James Bay Advisory Committee
on the Environment, it had not been revised to take into account land use by the Cree before the
CAAFs were issued. (It is to be noted that both the Cree Regional Authority and the James Bay
Advisory Committee on the Environment are recognized bodies established pursuant to the James
Bay and Northern Quebec Agreement. The former is a Cree organization with representation
from communities affected by forestry impacts while the latter has equal representation from the
federal and Quebec governments and the Cree.)

Second, it appears that the review of proposed CAAFs under the Forest Act is complicated by
the approval practices employed by the Ministére des Forets. While a CAAF has virtually a
perpetual life, carrying a term of 25 years renewable every five years, a long-term management
plan apparently is not required before the first five year plan is submitted and approved. Review
of a short-term plan without the reference context of a long-term plan is a formidable task.
More important, according to the James Bay Advisory Committee on the Environment, are
concerns that the Ministere des Forets is dividing land into forest management units that seem
to have little relation to the borders of Cree hunting and trapping territories. Annual allowable
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cut levels calculated by the ministry are based solely on sustained yield of timber. Wildlife
habitat areas are not identified; nor do five-year plans contain information on protective measures
suggested by major users of the environment.

It would appear that the Ministere des Forets does not take full account of the recommendations
of either the James Bay Advisory Committee on the Environment or the Cree Regional
Authority. The Royal Commission may wish to recommend to governments that, recognizing
the potentially major impacts of commercial timber management on other forest values and uses,
agencies responsible for forest management should be required to make their timber management
plans compatible with, if not part of, integrated resource management plans.

An additional frustration of the Cree First Nations is that they are unable to expand their forestry
operations beyond those Category | lands in which they have full resource use rights. To
expand operations into other areas by obtaining a CAAF from the Ministére des Forets, they
would have to operate a processing plant. It would be of assistance to the Cree, and aboriginal
firms in other parts of Canada, if provincial long-term forest licensing requirements were to be
modified. The present requirement that a licensee operate its own wood processing facility to
qualify for a forest management agreement is financially and technically difficult for many
aboriginal firms. Modification of regulations to permit forest management agreements for firms
in joint ventures with companies that possess processing facilities would be of considerable
assistance to Aboriginal communities.

TANIZUL TIMBER LIMITED

In the 1970’s the T1’azt’en Nation (formerly known as the Stuart-Trembleur Band), in the Fort
St. James area of central British Columbia, opted to pursue economic development for its people
through the forest sector. Seeking to create on-the-job training and employment opportunities
close to home; enhance the community’s economic and social benefits; and to place it in some
control over forest use decisions for its traditional territory, the T1’azt’en decided to seek a tree
farm licence (TFL) from the British Columbia Ministry of Forests. It was successful in its bid
and received its TFL in 1981. The TFL is operated by Tanizul Timber Ltd., owned by six
members of the Nation in trust for the entire community.

To obtain the licence, the T1’azt’en combined some 2 500 hectares of its Indian reserve with
49 000 hectares of provincial Crown lands. To complete that commitment, special federal
regulations under the Indian Act had to be prepared to allow for management of the Indian
reserve portion of the TFL under terms of the B. C. Forest Act and Regulations. A second
unusual characteristic of the TFL was that it excluded the operation of wood processing facilities
- the B.C. officials believing there was already enough milling capacity in the region. Asa
consequence, Tanizul Timber has been selling its logs on the open market. This situation has
now changed and Tanizul Timber is completing a sawmill so that it may profit from value-added
manufacturing.

Tanizul began with outside professional assistance to prepare its proposal for the TFL and
prepare logging and management plans. It has drawn on federal financial assistance programs
to help acquire capital equipment and provide training for its own people. It has moved
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vigorously through training and experience to encourage members of the Tl’azt’en community
to assume roles in the firm. The two principal logging contractors employed by Tanizul are
owned by community members and more than half the 80 jobs in logging, road construction and
reforestation are filled by Band members or other Aboriginal people (Hopewood, 1988).

Tanizul has successfully weathered two recessions in the forest industry but faces a difficult set
of problems closer to home. It has to operate according to B.C. Ministry of Forests regulations
and some of these do not fit well with the traditional activities of some members of the
community or with the holistic management philosophies of community Elders (Simpson, 1992).
Road construction, clearcutting, and reforestation requirements, all placing emphasis on timber
production, have led to reduced fur harvests: and all five trapping territories in the TFL area are
licensed to community members. Logging roads have made the area more accessible, increasing
hunting competition from recreational hunters from outside the community. ~ Some of the
problems of integrating industrial forestry with Aboriginal ethics and traditional pursuits remains
unsolved. They may require further consideration within the T1’azt’en Nation. They may require
more understanding by the province of the long-term social and economic values of Aboriginal
peoples’ traditional lifestyles. They may require some modification of provincial timber
management regulations to improve their compatibility with Aboriginal cultural values.

NORSASK FOREST PRODUCTS LIMITED

In the 1980’s, the Meadow Lake Tribal Council took advantage of the receivership of a local
sawmill to join forces with the mill’s employees to purchase the mill and assume the former
company’s forest management licence agreement (FMLA). The new company, NorSask Forest
Products, which uses only softwoods in its sawmill, has joined forces with a pulp manufacturing
firm interested in establishing a mill that would use hardwoods. In 1990, NorSask Forest
Products and Millar Western Pulp Mill Limited became partners. A new firm, Mistic
Management Ltd., jointly owned by NorSask and Millar Western, with the Meadow Lakes
District Chiefs Investment Company and employees of the sawmill equal majority shareholders,
was set up to operate the timber limits.

At this early stage of operations Mistic Management relies on a non-Aboriginal forestry and
technical staff; but already some 20 percent of the logging is by the Meadow Lake Tribal
Council Logging Company, and this proportion is expected to increase.

Conflicts have arisen between the logging practices of Mistic Management as prescribed by the
province and members of some First Nations in the FMLA area who are concerned about
maintaining traditional employment in hunting, trapping and fishing. Part of Mistic
Management’s role is to resolve these conflicts. Four forestry advisory boards have been set
up with representation from the company, the local Bands and the provincial forestry
administration. Two more are planned. The advisory boards deal with problems between timber
harvesting plans and trapping and hunting interests. The boards may place restrictions on forest
management plans, although the province retains the power of final decision. The road to truly
integrated resource management is not an easy one.
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MATHAS COLOMB FIRST NATION - MANITOBA MOOSE AND WOODLAND
CARIBOU CO-MANAGEMENT AGREEMENT

This agreement (Appendix 1) is one of several wildlife management agreements in place or being
developed in the prairie provinces. The Agreement provides for a management board, with
equal representation from the First Nation and the Manitoba government. The Board, operating
by consensus to the extent possible, coordinates the sharing of data and other information,
recommends moose and caribou harvest levels and allocations, recommends on management
techniques and is to prepare a long-term moose and caribou management plan for the area based
on both scientific and traditional knowledge.

SIPANOK AREA MANAGEMENT AND DEVELOPMENT AGREEMENT

The Sipanok Area Management and Development Agreement (SMADA) exemplifies what can
be accomplished in building a cooperative spirit among treaty Indians, other resource using
members of the community and provincial resource management officials. The Agreement,
signed in September, 1992 between the Province of Saskatchewan and the Red Earth and Shoal
Lake Bands of the Cree Nation, stands as a "first" in that province by setting out principles and
an administrative system for cooperative management of forests, fish, furbearers and other
wildlife resources. Objectives are to establish a framework for cooperative renewable resource
management in the 1260 square mile ( 3250 sq km) area, ensure consultation between parties and
develop methods for First Nations participation in resource inventories and allocation of harvests.
The new Agreement replaces one that had only gone as far as to establish a special wildlife
management area with exclusive trapping privileges reserved for members of the two bands.

The new agreement recognizes that the First Nations have a unique role in the management and
use of renewable resources on Crown lands in the area. It subscribes to principles that
renewable resource management programs should be sustainable and that employment of First
Nations people in resource management and economic development opportunities should be
enhanced. At the same time, it recognizes that renewable resource uses by the general public
should be maintained and that a consultation process with all interest groups should be set up.
The agreement confirms the province’s legislative and regulatory jurisdiction over renewable
resource matters, but it does provide for delegation of some responsibilities through
sub-agreements.

The Agreement will be supervised by a Co-management Council with the chairmanship
alternating between the Province and a representative of either the Red Earth or Shoal Lake
Bands.  Council membership is drawn from the province, each Band, the Federation of
Saskatchewan Indian Nations, each of the rural municipalities of Hudson Bay and Moose Range,
the general public and the federal government. The SMADA Economic Development Board
with members from each Band and the province will recommend and carry out the programs
approved under sub-agreements.

Under a separate bilateral accord with the two Bands, the federal government will defray the
participation costs of the two Bands in the Co-management Council and the Economic
Development Board.
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It is expected that the SMADA will serve as a model for additional cooperative renewable
resource management agreements between the Saskatchewan government and other Aboriginal
communities in the province. While the province retains final authority for management
decisions, there will be opportunities to delegate responsibilities for some programs, allowing
the Red Earth and Shoal Lake Bands to play more vital roles in managing the resources they
depend upon.

F.S.LN. - SASKATCHEWAN MOU ON WILDLIFE

In May, 1993, the Federation of Saskatchewan Indians, the Province of Saskatchewan, the
Canadian Wildlife Federation and the Saskatchewan Wildlife Federation signed a Memorandum
of Understanding on Wildlife Management (Appendix 2). The MOU recognizes that the parties
have common interests in wildlife management and that common approaches may need to be
developed while respecting constitutional rights of First Nations. It provides a stronger role for
Saskatchewan First Nations in management of wildlife resources through co-management
activities, including joint management boards, intercultural exchange, sharing of data, and
employment of Indian people in baseline studies, research, and as wildlife officers under the
Wildlife Act.

While the MOU does not alter the province’s jurisdiction over wildlife, it does provide for
lessening of frictions between First Nations, recreational hunting interests and the province. It
also provides for direct roles for First Nations in advising, conducting research and implementing
wildlife management programs. The MOU demonstrates what can be accomplished when First
Nations act together and deal with a province with one voice. Governmental agencies often find
it difficult to respond adequately to the complaints or concerns of individual communities; but
when these concerns are integrated and presented as a single package, they often receive higher
priority in the scheme of things and solutions follow.

THE TEME-AUGAMA ANISHNABAI - ONTARIO MOU and the WENDABAN
STEWARDSHIP AUTHORITY

The Teme-Augama Anishnabai (TAA) of northeastern Ontario have had a long land claim
dispute with the federal and Ontario governments, claiming that their ancestors had not been
party to the Robinson-Huron Treaty of 1850. In recent years, as development, particularly
logging, pushed further into the disputed territory, the TAA filed "cautions” under the Land
Titles Act asserting ownership of 110 townships. After other attempts to remove the cautions
failed, Ontario launched a court action in 1978 seeking a number of declarations, one being that
the TAA had no interest in or to the townships in question. A Supreme Court of Ontario
decision in 1984 went against the TAA, as did their appeal to the Supreme Court of Canada.
That decision, however, did state that the Crown had failed to comply with some of its
obligations and had thereby breached its fiduciary obligations to the Indians.

The upshot of the long and tortuous struggle has been the signing of a Memorandum of
Agreement between the Teme-Augama Anishnabai and Ontario in 1990 with addendums in 1991
and 1993 (Appendix 3). There is now a commitment to negotiate an agreement in principle as
the basis for a Treaty of Co-existence. That treaty will deal with principles of stewardship,
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jurisdiction and TAA representation on decision-making and advisory bodies for the TAA’s
traditional territory. It will also identify candidate areas for shared decision-making and consider
suitable land tenure and resource sharing arrangements for the TAA.

On a more immediate basis, the MOU established the Wendaban Stewardship Authority "to plan,
decide, implement, enforce, regulate and monitor all uses of and activities on the land within ..."
four townships where resource developments are of particular concern to both parties. The
Wendaban Stewardship Authority is a true co-management partnership. It has equal
representation appointed by both parties and a neutral non-voting chairperson appointed by
mutual agreement. Guiding principles for the Authority include the primary land stewardship
goal of "Sustained Life wherein the natural integrity of the land and of all life forms therein and
thereon are maintained".

The history leading to the Teme-Augama Anishnabai - Ontario MOU is sad testimony to more
than 100 years of adversarial actions by Canadian governments against Canada’s Aboriginal
people, but it does offer lessons for the future. For Aboriginal people, persistent effort and
speaking with one voice can eventually gain redress for past wrongs committed against them.
For government, the costly and demeaning adversarial approach to aboriginal or treaty affairs
can be successfully replaced with sensitive fair dealing.

THE ALGONQUINS OF BARRIERE LAKE - QUEBEC PARTNERSHIP

The long history of the Algonquins of Barriere Lake has been well documented by Chief
Matchewan (1989). Very briefly, they have attempted to maintain a traditional lifestyle in an area
only a few hour’s drive from Canada’s capital city while being continually buffeted by the
encroachment of industrial and recreational interests of others. The first of a series of dams was
built in their territory in 1871 to facilitate log driving operations and produce hydroelectric
power. The original dam was replaced by a series of larger dams beginning in 1928. Logging
operations have become ever more damaging to wildlife habitat as more timber species became
marketable and logging methods more efficient. Although the Province of Quebec established
a hunting reserve for exclusive use of the Indian people in 1928, the building of a highway and
growing pressures for recreational hunting led the Province to withdraw a significant portion of
it in 1940 for non-Indian use. The capacity of the environment to produce the wildlife and fish
that the Algonquins depend on is seriously threatened, while the pressures of recreational hunting
continues to grow.

Searching for a lasting solution, the Algonquins of Barriere Lake have chosen to try to work out
an accommodation whereby commercial forest management would be able to continue, but in
harmony with protection of wildlife habitat and the minor timber needs of the Algonquin people.
They have sought a resource management partnership for their traditional territories with
application of the principles of "sustainable development", first put forward by the Bruntland
Report on Environment and Development, and now subscribed to by Canada and the provinces.
On August 22, 1991, the Algonquins of Barriere Lake, the Government of Quebec and the
Government of Canada entered a Trilateral Agreement to prepare a draft integrated renewable
resources management plan and to propose means to carry it out (Appendix 4). The Agreement
covers an area of some 10,000 sq. km of traditional Algonquin territory.
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Key elements of this Trilateral Agreement make it unique among relationships between
Aboriginal peoples and governments.

1. A true partnership is provided in which the "special representatives” appointed by each
party to supervise the trilateral process are guaranteed to "have sufficient authority to
make decisions and to apply the provisions of the present Agreement". Decisions related
to the work under the Agreement are to be by consensus of the Special Representatives.

2 The Agreement calls for preparation of a "draft integrated management plan ..... with the
objective of sustainable development”.

3. The Agreement provides for the identification and "provisional protection (up to the end
of the process) of the sensitive zones and the territory so as to minimize the impact of
forestry activities on the traditional activities of the Algonquins of Barri¢re Lake".

4, The Agreement offers the opportunity to combine traditional environmental knowledge
with modern technical skills in the formulation of the management plan.

D Both Quebec and the Algonquin of Barriere Lake agree "to negotiate an agreement on
the carrying out of the recommendations” to be contained in the integrated management
plan.

Implementation of the Agreement has not been without problems.  Quebec has existing
agreements with forest industries providing for timber harvesting in the area. Current Quebec
laws and regulations do not provide for the degree of environmental protection that the interim
measures of the Algonquin - Quebec management plan would provide for. Quebec felt that its
rules should prevail at least until the end of the planning process and was reluctant to accept the
interim measures proposed. A primary issue was the width of buffer zones that should be left
unharvested along watercourses. The impasse was submitted to a special mediator, a judge of
the Quebec Superior Court.

The mediator’s report expressed the view that the Trilateral Agreement is, if not a treaty, a
"solemn agreement ... (which) must always be omnipresent when the CAAFs (Quebec’s forestry
agreements) are granted by the Ministry of forests to private entrepreneurs” (Paul, 1992). He
also found that the CAAF granted to one firm did not respect the Trilateral Agreement. He
recommended that the Special Representatives be given full powers to carry out the Agreement,
that the sensitive areas for interim protection be identified and protected in the existing CAAF,
that the Agreement be given precedence in the management of the Agreement area, and that a
conflict resolution mechanism be put in place.

In spite of the mediator’s report, considerable effort was required under his guidance to solve
the fundamental issue of whether or not the existing laws and regulations of the Province should
prevail over the Agreement. In the end, Quebec found a way, by having its Special
Representative report to the Executive Council rather than to individual ministers and by giving
its Special Representative authority to work directly with the logging companies operating in the
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area to change the norms of their operations to meet interim requirements under the Trilateral
Agreement.

The partnership between the Algonquins of Barriere Lake and the Province has been maintained.
The possibility of modifying provincial timber management policies to incorporate the needs of
of the Barriere Lake community in a truly integrated renewable resource management plan
remains in place.

RESOURCE ACCESS INITIATIVES IN BRITISH COLUMBIA

The relationships between Aboriginal communities and the provincial government in British
Columbia differ from the rest of Canada since treaties exist with only a few First Nations on
Vancouver Island and in the northeastern corner of the province. For most of the province, land
and other aboriginal rights have never been defined. The province’s recent decision to
recognize together with recent court decisions, especially Sparrow and Delgamuukw, have led
to important initiatives affirming Aboriginal peoples’ access to resources. Since the British
Columbia scene is so different from the rest of Canada, these initiatives are discussed separately.
NAFA suggests, however, that the new cooperative measures between First Nations and B.C.
could fit well in other provinces. It should not be necessary for provinces to be confronted with
the threat of land claims before adopting innovative ideas to respond to the needs of Aboriginal
people for access to resources.

JOINT STEWARDSHIP

In the last year or so, a confusion of terms has come to the fore to describe resource
management cooperation between the B.C. government and First Nations. "Joint Stewardship"”
appears to be the preferred term, but it is a rather generic term that would encompass other
terms like "co-management" or "co-operative management". It is defined as:

"A framework for British Columbia’s government-to-government relations with First
Nations on all aspects of land and resource management within traditional territories,
including cultural resources such as archaeological sites and ethnographic sites. Joint
stewardship will operate outside or parallel to formal treaty negotiations. "'

Interim principles to guide joint stewardship policy development and operations include

1. First Nations are recognized to have a sub generis, or unique legal interest in land.
2. Joint stewardship is an essential component of effective land and resource management.
3. First Nations will play an integral part in developing and implementing policy on joint

stewardship of land and resources.

15 Joint Stewardship, Ministry of Aboriginal Affairs, July 20, 1992
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4. Joint stewardship will recognize both traditional and technical aspects of resource
management, bringing together two different methods of decision making.

2. Joint stewardship will respect existing legal rights of non-aboriginal British Columbians.

6. Joint stewardship will preserve the government’s ability to exercise its powers under
statute.

T Measures taken under joint stewardship will vary according to the nature of the particular

aboriginal interests concerned.

8. Joint stewardship will facilitate participation by First Nations in land and resource
management. It will not involve vetoes or moratoria, unless the parties agree that a
particular, limited action is necessary to protect certain defined aboriginal interests.
Where third parties are involved, they will be consulted.

0. Joint stewardship arrangements will provide the means for First Nations participation
within the financial constraints of British Columbia.

10.  Joint stewardship will be without prejudice to arrangements concluded in treaties.

Several joint stewardship agreements have been signed and others are in various stages of
negotiation. They may involve various provincial ministries, depending on their subject matter.
One, with the Xax’lip First Nation, is described here and attached as Appendix 5 to give the
Royal Commission a perception of the cooperative resource management ventures contemplated
by the province.

XAX’LIP FIRST NATION JOINT STEWARDSHIP AGREEMENT

The Xax’lip First Nation, in the Lillooet area, entered a joint stewardship agreement and a
related memorandum of understanding on joint natural resource initiatives in July, 1992
(Appendix 5). The Joint Stewardship Agreement applies to any disposition and use of land,
water and resources within the Xax’lip’s traditional territory. It provides for the following
elements of joint stewardship:

1, Increased involvement for the Xax’lip in land and resources disposition;
2. Integration of Xax’lip traditional knowledge in decision-making;

2 Recognition of Xax’lip decision-making processes;

4. Notification and information on proposed land and resource dispositions;

. Receipt of Xax'lip positions on proposed dispositions;
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6. Structures and processes to seek consensus between government and the Xax'lip First
Nation;
7. A joint dispute resolution mechanism.

The Agreement provides for an advisory committee to develop detailed arrangements for
effecting the Agreement.

The Memorandum of Understanding, signed under the umbrella of the Agreement on Joint
Stewardship, is designed to foster employment and training opportunities for the Xax’lip people
and to develop cooperative resource management initiatives. Specifically the MOU provides for:

1. The‘ joint undertaking of an integrated resource management plan for the Xax’lip
territory;

2. Ministry of Forests summer employment for a number of Xax’lip persons;

3. Ministry of Forests contracts for roadside slashing, fence building, silviculture, etc.;

4. A small Ministry of Forests timber sale licence for training purposes;

h Ministry of Forests assistance to the Xax’lip in applying for a four-year timber sale under

the B.C. Small Business Enterprise Program;

6. Ministry of Forests assistance in Xax’lip discussions with a local lumber company
respecting possible contracts, employment and joint opportunities;

7. A joint feasibility study of a proposal to use logging wood waste in value added
' manufacture.

The MOU also provides for a small fisheries project, possible wildlife management opportunities
for the First Nation and assistance in identifying business opportunities and related plans,
seminars and training.

The agreements between the Xax’lip and the province should go a long way in overcoming
resource management issues while the treaty making process is under way. The preparation of
an integrated resource management plan should ensure protection of Xax’lip cultural and
traditional uses of their territory and the provisions for assistance in securing and operating
timber sale licences will help the Xax'lip to get on even footing with non-aboriginal timber
operators.

FIRST NATIONS FORESTRY COUNCIL

Responding to suggestions of the Intertribal Forestry Association of British Columbia (IFABC),
the province established a Task Force on Native Forestry in 1990. The mandate of the Task
Force was to document the extent of native participation in the forest sector, identify the
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constraints to their participation and recommend ways to increase it. The Task Force reported
to the Ministers of Forests and Aboriginal Affairs within a year. Among its recommendations
were: priority allocations of available annual timber harvests to First Nations forestry ventures;
the negotiation of targets for First Nations participation in-the forestry sector, including native
tenure allocations; the negotiation of partnerships between the province, forest industry and First
Nations allowing the latter to become full and active partners in forest resource management; and
establishment of a First Nations Forestry Council to facilitate implementation of the Task Force’s
recommendations.

The province responded in early 1993, establishing the First Nations Forestry Council with
representation from First Nations, the provincial government and the forest industry. Major
elements of the Council’s mandate are: to assist the government in outlining policies to increase
First Nations forest tenures, assist in the development of government-industry-First Nations joint
ventures, assist in the development of a First Nations silviculture program; and assist in the
development of a First Nations forestry education program. While the Council has only begun
its work, there are grounds for optimism.

The experience in British Columbia suggests that Aboriginal communities in other provinces
could develop a more effective voice for dealings with government and industry on resource
management if they were to come together and form strong provincial forest resource
associations. The IFABC has done its work in stimulating and consolidating the views of First
Nations on forest issues; and both the province and the industrial sector see advantages in
strengthening cooperation with First Nations.

THE PRINCE ALBERT MODEL FOREST

The Prince Albert Model Forest is one of a series of model forest resource management projects
initiated and partly funded by Forestry Canada. It stands as a unique attempt to move away from
single purpose uses of the forest environment through development and use of integrated resource
management plans.

The Prince Albert Tribal Council, Montreal Lake Indian Band, Lac La Ronge Indian Band and
the Federation of Saskatchewan Indian Nations are full partners in the Model Forest program
along with Weyerhaeuser Canada Ltd. (the major forest industry operating in the area), the
Prince Albert National Park of the Canadian Parks Service, and the Saskatchewan Department
of Environment and Resource Management. Three of the seven member Model Forest
Partnership Management Board of Directors are First Nation representatives.

Significantly, First Nations people will be considered an integral component of the forest
ecosystem. An important element of the information being developed for the area includes
inventories of First Nations’ current and historical cultural activities in the Model forest area.
Interviews with individuals will attempt to capture the knowledge and perceptions of First
Nations people who have sustained ecosystems in the area for centuries. The recognition and
inclusion of First Nation uses of traditional lands will give the plan its unique characteristics.
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Job opportunities for First Nations people will be increased through their employment on special
logging and silvicultural projects to be undertaken as part of the model forest planning process.
The planning process may also identify long term employment opportunities for First Nations
workers.

While there are legislative and policy constraints to integrated resource management in the area,
an important component of the work plan includes attempts to deal with conflict resolution. For
example Road Closure Game Preserves and the Candle Lake Game Reserve, in which hunting
is not permitted, are legislated under the Saskatchewan Wildlife Act and Regulations. Uses of
the Prince Albert National Park are regulated under the National Parks Act and policies
thereunder. Weyerhaeuser Canada holds a Forest Management Licence Agreement from
Saskatchewan granting it the rights to harvest certain volumes of timber and requiring it to
perform certain forest management responsibilities. The Indian bands in the area have treaty
rights. The key to the eventual successful implementation of the Model Forest Integrated
Resource Plan will depend in large measure on how successfully the partners modify their
individual mandates to accommodate the interests of other partners.

While it is too early in the process to judge the success of the Prince Albert Model Forest, it
does mark a watershed in forest resource management in that a concerted effort is being made
to develop a plan that will truly integrate the interests of the different users, including the historic
and current uses of First Nations.
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CONCLUSIONS AND RECOMMENDATIONS

The situations confronted by the Kluskus in B.C., the Fort McMurray Band in Alberta, or the
Algonquins of Barriere Lake are not new. Aboriginal communities in Canada have seen
themselves and their territory encroached upon, their traditional ways of life threatened or
destroyed and their opportunities to participate in Canada’s natural resource industries kept to
a minimum since Europeans first arrived in North America.

As described in some of the case examples we have outlined, however, Aboriginal peoples’
influence on forest resource management decisions has improved in recent years. Provinces are
more inclined to consult, sometimes setting up formal advisory or cooperative management
structures to assist in forest resource management decisions when either aboriginal or treaty
rights are at stake. In two instances that NAFA is aware of, the Wendaban Stewardship
Authority in Ontario and the Algonquins of Barriere Lake Trilateral Accord in Quebec, First
Nations have succeeded in becoming full partners in resource planning and decision-making with
provincial governments. The invitation to the consultation or decision-making table has been
hard won, however, usually coming only after demonstrations, road blocks, threats of court
challenges or court decisions. @~ NAFA submits that a framework and an environment for
cooperation is now possible for greater access to renewable resources. The adversarial political
process can be put aside by both the provinces and Aboriginal people, and replaced with a new
spirit of cooperative management.

The framework parameters have been laid in Sparrow and related decisions of the courts. In
Sparrow, Chief Justice Dickson admonished that the fiduciary responsibility of governments
includes the duty to justify their resource management regulations in relation to their impacts on
Aboriginal people. In part, the justification would require that the impacts on aboriginal rights
should be as small as possible, that the Aboriginal people should be consulted before
development begins, and that compensation should be made available if expropriation of
aboriginal rights were involved. Bartlett (1991) has argued, with respect to resource
development in general, that the same fiduciary obligation rests with provincial governments
when they propose to lease or licence timber harvesting rights in areas where land claims have
not been settled or in areas where treaty land entitlements have yet to be fulfilled. NAFA
submits that the same requirements for accommodation exists where treaty rights for hunting,
trapping, fishing and other traditional activities are likely to be affected by proposed resource
developments on Crown lands in traditional territories of First Nations.

The courts have described aboriginal and treaty rights as sub generis or unique. However, if
a comparison is needed, NAFA invites the Royal Commission to view treaty rights of First
Nations in Crown lands as somewhat analogous to, but superior to, the easement rights that a
public utility, such as a power corporation, might hold over private property in urban areas.
Most urban home owners find that the official survey of their lots shows that a public utility has
an easement across the back or along one side of the homeowner’s lot. The easement gives the
utility the right to run its lines over the property and to access them when they are in need of
service. The property owner still owns the land under easement but his use of it cannot interfere
with the utility’s power lines or its access to them.
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The jurisdiction of provinces over Crown lands is similarly burdened by First Nations’ treaty
rights, rights negotiated between nations. NAFA submits that the very uniqueness of these rights
carries the implication that they cannot be interfered with without the consent of the First Nations
involved. Section 35(1) of the Constitution Act (1982) protecting and affirming aboriginal and
treaty rights makes that clear.

Since their fiduciary duty requires governments to act for the benefit of the Aboriginal people,
NAFA submits that this can only be accomplished to the satisfaction of all concerned if the
Aboriginal community is welcomed to the consultation table as a partner in decision-making.

By this, NAFA does not imply a veto for the Aboriginal community, but we do imply
partnership participation in developing the terms and conditions of forest management licences
and approval of forest management plans of licensees. The Joint Stewardship Agreement
between the Xax’lip First Nation and British Columbia and the planning agreement between the
Algonquins of Barriere Lake and the province of Quebec are examples.

In practical terms, what does NAFA’s proposal involve? In the forest development example, it
would first permit the identification of special places of spiritual or cultural significance and
protection from logging. Second, it would allow for the identification of the most important
wildlife habitat areas that should be treated with special care. These might include wintering
areas of deer or moose and buffer zones along watercourses to protect furbearer habitat. Third,
it would provide for participation in determining road locations, timber harvest layouts,
reforestation procedures, and other activities that could impact on wildlife habitat and
populations. Fourth, it would provide for employment opportunities for members of the
Aboriginal community in the forest development operations. Fifth, it would provide for First
Nation forestry businesses to gain forest tenures in their traditional territories.

The last two provisos is based on two arguments. First, we are mindful that in the Sparrow
decision the S.C.C. admonished that: "the phrase ’existing aboriginal rights’ (in S.35 of the
Constitution Act (1982) must be interpreted flexibly so as to permit their evolution over time".
NAFA suggests that such evolution has occurred and that Aboriginal people do harvest timber
for manufacture into lumber and other products for their use.

Second, both the federal and provincial governments have issued numerous public statements and
policies to the effect that they see employment opportunities and economic development of
Aboriginal communities as major priorities of government. How better to fulfil their fiduciary
obligations to act for the benefit of Aboriginal communities , and to meet their own objectives
of economic development for their populations, than to provide for employment of Aboriginal
people in natural resource developments on Crown lands?

NAFA recommends that the Royal Commission urge the federal and provincial
governments to act on their fiduciary responsibilities by negotiating cooperative forest
management partnerships with Aboriginal peoples that will integrate the values and needs
of Aboriginal communities with the resource management policies of governments and
industry.
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In 1992, all the provinces, and the federal government subscribed to the Canada Forest Accord
and the National Forest Strategy. They adopted the concept of sustainable forest development
and committed themselves to establishing "new partnerships that will reflect the importance of
forests to Aboriginal people, maintain and enhance cultural and spiritual values, and facilitate
expanded economic opportunities” (Canada Forest Accord, 1992). In the Strategy to implement
the Accord, the governments adopted four principles related directly to Aboriginal people. One
recognized that forest management practices should make provisions for the rights of Aboriginal
people who rely on the forests for their livelihood. A second declared that self-sufficiency of
Aboriginal communities requires increased access to resources and business development
assistance. The third stated that Aboriginal people have an important and integral role in planning
and managing forest resources within areas of traditional use. The fourth principle linked
sustainable forest management with the need for cooperative resolution of land claims and issues
of Aboriginal self-government.

It is recommended that the Royal Commission commend the federal and provincial
governments and Canadian forest industry associations on their adoption of the National
Forest Strategy and urge them to implement the framework for action, namely that:

- The federal government cooperate with aboriginal forestry associations to develop
a comprehensive Aboriginal Forest Strategy that respects the shared beliefs and
aspirations of Aboriginal people, and addresses the regeneration of reserve lands,
the empowerment of communities to manage their forest resources and the
development of models for sustainable forest management;

- Governments ensure that the development and application of legislation and
policies governing the management of forest lands respect constitutional provisions
Sfor aboriginal and treaty rights;

- Governments cooperate with aboriginal organizations to encourage business
development through improved access to capital, technology transfer and
infrastructure support;

- Governments cooperate with aboriginal organizations and communities to
complete strategic reviews of business opportunities in the forest-based economy
that are consistent with traditional uses and values;

- Aboriginal forestry associations and the federal government complete a strategy
to address the training and employment needs of Aboriginal people, in accordance
with their forest values; and that

- Post-secondary and professional educational institutions broaden their programs
to reflect the Aboriginal land ethic as well as the constitutional status and
positions of the Aboriginal people of Canada.

Aboriginal communities entering the forest industry have found it difficult to combine timber
management with maintenance of traditional forest uses. The Kluskus Indian Band found
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provincial timber licence harvesting requirements too onerous to meet their other needs. The
TIl’azt’en Nation is struggling to harmonize the regulatory and economic demands of timber
harvesting with the needs of the community’s trappers. The whole issue of integrated resource
management is proving to be a difficult one, easy to talk about, but difficult to implement.

Provinces should find it useful to experiment with the concept of integrated resource management
at the operational level The Model Forest program, of which the previously described Prince
Albert Model Forest is an example, is basically a research and planning activity. From NAFA’s
perspective, establishment of operational integrated forest management areas would be the next
logical step. Provinces should consider establishing a new category of forest land licensing for
integrated forest resource management. NAFA believes that this new category of license should
be directed to Aboriginal communities since Aboriginal communities have unique rights to land
and resources in their traditional territories; provinces have fiduciary duties to Aboriginal people;
and since it would be in the provinces’ interests to foster Aboriginal participation in the forest

industry.

NAFA recommends that the Royal Commission urge provinces to establish a special forest
tenure category for integrated resource management by Aboriginal communities in their
traditional territories.

Much of the economically accessible forest area is already under long-term renewable licence
arrangements to large forest industries, making it difficult for provinces to make timber available
to Aboriginal firms. The renewable feature of these licences suggest that these industries will
have to be encouraged to cooperate if Aboriginal firms are to have an opportunity to participate.

NAFA recommends that provinces be encouraged to enter into arrangements with their
large forest licensees to provide for forest management partnerships with Aboriginal firms
in the licence areas that are within traditional territories of Aboriginal communities.

Noting that some provinces have found their allowable annual cut calculations to be too high,
requiring periodic downward revisions, there would appear to be room for flexibility in
harvesting requirements for some licensees. Experimentation with lower harvesting rates,
smaller logging areas, and longer maintenance of areas left unlogged might permit better
harmonization of forest uses without undue impact on logging costs and revenues.

It is recommended that the Royal Commissions encourage provinces to provide for more
Sflexibility in their timber management policies and regulations, even to the point of
reducing annual allowable cut requirements, to allow greater harmonization of timber
and Aboriginal-use forest management.

To ensure that forests are managed on a sustainable basis, environmental assessments have
become a part of the forest management planning process. NAFA believes that the assessment
and planning process must include traditional land use studies if they are to be complete and if
governments are to live up to their commitments in the national forest strategy.
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NAFA recommends that the Royal Commission urge the provinces and the federal
government to make Aboriginal land use studies a requirement of all forest management

plans.

Aboriginal communities find that the wood processing facility prerequisite for forest management
agreements acts as a fundamental barrier to their attempts to enter the forest industry. NAFA
understands the desire of provinces to ensure that timber harvested reaches an appropriate
manufacturing plant, but we suggest that other arrangements, such as partnership or joint
ventures between a forest operating company and another firm that does possess a wood
processing facility would respond to provincial needs while, at the same time, remove the barrier
faced by many aboriginal firms.

NAFA recommends that the Royal Commission urge provinces to modify processing plant
requirements for forest licence applicants to allow applicants to enter partnerships or
other contractual arrangements with firms operating wood processing facilities.

To compete effectively with the many interest groups seeking access to forest resources, and to
exercise their rightful place as people with a unique interest in the forests, Aboriginal
communities should be encouraged to speak with one strong voice in their dealings with
governments. Divisions among Aboriginal communities may inadvertently provide a province
with an excuse for inaction. The successes in 1993 of the Intertribal Forestry Association of
B.C. in achieving the First Nations Forestry Council and of the Federation of Saskatchewan
Indians in its Memorandum of Agreement on Wildlife attest to the advantages flowing from
Aboriginal communities working together.

NAFA recommends that the Royal Commission urge Aboriginal communities to strengthen
their organizations and negotiate issues of national or province-wide concern with a
single voice.

NAFA recommends that the Royal Commission urge Aboriginal communities with interests
in forest resources to form province-wide technical forestry associations to work with
provincial governments to achieve the policies and programs that would support
aboriginal forestry.

Over the last decade many of the First Nations with reserves have taken advantage of
federal/provincial Forest Resource Development Agreements (FRDAs). The program provided
for some forest inventories, management plans, and reforestation of reserve forests; and it
provided the limited opportunity for First Nation workers to gain training and practical work
experience in forestry activities, thereby improving their employability with forestry firms and
provincial governments. Over the years, however, it has become obvious that FRDAs have been
inadequate to meet the reforestation requirements of Indian reserves or a standard of forest
management which should be expected of a fiduciary. In the November 1993 report to
Parliament, the Auditor General pointed out that the federal government has not provided the
level of support needed.
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In its 1993 budget, the federal government announced that it would no longer participate in the
federal/provincial Forest Resource Agreements. This would cause real difficulties for First
Nations if this cancellation were to extend to the Indian Forest Lands component of the program.
The Minister of Indian Affairs and Northern Development and the Minister of Natural Resources
should be reminded that Indian reserves are a federal responsibility and that if the federal
government is to withdraw from the federal/provincial forestry agreements, it remains a federal
responsibility to ensure that the Indian lands component of the program is continued.

NAFA recommends that the Royal Commission remind the federal government of its
responsibilities to manage Indian lands for the benefit of First Nations and to ensure that
the forestry development program for Indian lands is continued; and that

- The objectives of the Indian Forest Lands Program be modified, in consultation
with aboriginal forestry groups, to clearly reflect and integrate traditional
resource values of Aboriginal communities with objectives of timber production;

- The federal government provide for delivery of the Indian Forest Lands Program
by Indian organizations;

- The Department of Indian Affairs and Northern Development (DIAND), in
consultation with the Department of Natural Resources, work with aboriginal
forestry groups to develop a Statement that delineates its responsibilities, both
statutory and fiduciary, and those of Indian bands in relation to Indian reserve
Sforests;

- DIAND should develop an operating plan to implement its responsibilities as
defined through the above process;

- The federal government ensure that adequate funding is made available for
completion of forest inventory, management plans, and reforestation of Indian
lands as quickly as possible; and

- DIAND should ensure that adequate forest management expertise is available to
enable it to discharge its responsibilities for Indian lands consistent with the
preceeding recommendations.

The Supreme Court of Canada has ruled that the federal government should adopt an advocacy
role to advance the interests of First Nations. Although the preponderance of Crown lands are
under provincial control and management, the federal government could and should assist
Aboriginal associations and individual First Nations in their endeavours to gain access to forest
resources in the public domain. It is quite inappropriate and a shirking of responsibility for the
federal government to take the position that it is unable to help because forest resources fall
within the jurisdiction of the provinces. It would be to the federal government’s advantage to
assist First Nations' economic and cultural development through opportunities in the forest
resource sector.
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NAFA recommends that the Royal Commission urge the federal Minister of Indian Affairs
and Northern Development to give tangible and continuing support to Aboriginal peoples’
regional and nationul forest resources associations,; and

NAFA recommends that the Royal Commission urge the federal Minister of Indian and
Northern Affairs Development that Canada strongly assist aboriginal forest resources
associations and individual First Nations in their attempts to gain forest tenure from
individual provinces.

Since time immemorial, the forests have met the material, cultural and spiritual needs of
Aboriginal communities. Aboriginal peoples see themselves as part of the natural environment
and they have an intimate knowledge of the forest ecosystems in which they live. There is an
inextricable link between the economic and cultural well being of Aboriginal communities on the
one hand and forest resource management and tenure policies of governments on the other hand.
How better to assist First Nations in achieving goals of self-reliance and economic independence
than to provide them with opportunities to be partners in the management and use of forest
resources?
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Moose and Woodland Caribou Co-lhmgo_mnt Agresment Dated .Q:E.Rg&j_,_[&j_l

BETWEEN:
THE MATHIAS COLOMB FIRST NATION as represented
by the Chief and Council,
(called the ®First Nation™),
e gnd = '
THE GOVERKMENT OF MANITOBA as represented
by the Minister of Natural Resources
(called “"Manitoba"),
WHEREAS :

A. The First Natfon and Manitoba recognize the value of joimt leng range
planning with fnput from effected communities to safeguard the moose and
wocdland caribou and their habitats for the use and enjoyment of future

generations:

8. In this way, the effect of proposed developments in an area can be taken
§nto account and managed to enhance connrvntion- and mﬂyonmntal

protection in tha interests of the First Nation and Maniteoba:



C. The First Nation and Manitobs are comitted to a process of ataningful
offective co-managesent as & demonstration to other areas and a starting

point for comprohensive vesource co-management in the future;

The Parties Agree As Pollews:

SECTION 1) - TERM OF AGREEMENT

1. This Agresment comes into effect on the date of sigmture and shall
continue for a period of ten (10) years unless terminated before that time
or extended beyond that date under Section 9.

- RIN

2 The following genersl principles shall be considered §n the
application of this Agreement:

(a) the hunting end fishing rights of First Nation members as
protected by the Constitution of Canada shall be recegnized:

-

(b) 4t 15 in the best interests of Maniteba and the First Nation to
provide for conservation through cooperation; .

(¢) the Minister of Natural Resources of Manitoba, #n accordance
with velevant 1legislation, has the rvesponsibility for the
appropriate management of NKatural Resources in Manitoba:
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(d) any recomendations from ¢he Mathias Colomb No_enmoodlan:
Caribou Co-Management Board, as established by this Agreemant,
are subject to the approval of Manitoba and the First Nation; an:

(e) recommendations which require voluntary restrictions by ¢m:

First Nation and 1ts members are subject to community supsa-e
and traditional wisdom.

= MANA T

This Agreement applies to the Mathias Colomd nooseluoou1and‘C3r1::;
Management Area (°the Managenent Area") set out in Schedule “A".

The parties may agree in writing to chnng. the boundaries oFf :-:
Management Area.

4 - FSTABLISHMENT OF
Manitcba and the First Nation agres to establish "the Mathias Colom-
Moose/Woodland Caribou Management Board™ (“the Board®) in accordes::
with the following subsections,
The Bcard shall be comprised of

(2) three aenbers appointed by the First Nation: and

(b) three members appointed by Manitoba.
The Board shall elect a Chairperson and a ‘Vice-Chairperson frem ‘<t
memdership in sccordance with clause 5(c). The Chairperson and =n:

" VicaeThairperson (when assuming  the responsibilities of e

Crairperson) shall be non-voting members of the Board, arg :=:



organization which appointed the member acting 8s Chafrperson or
Vice-Chairperson may appoint a replacement member who will fe 12
voting member of the Board.

4(4) The parties may agree to dncrease the membership of the Boarc ::
include Tepresentatives of other resource user groups with interess:
compatible to those of Manitoba and the First Nation. '

3(E) The Board may fnvite other organizations or persens to atterd Bca--
meetings as observers. It §s contemplated that these organizatizn-
or persons may fnclude: Department of Indian Affairs and Nertrar-
Development, Assembly of First Nations, Swampy Cree Tribal Counce”
and Manitoba Keevatinow! Okimakanak. These observers shall nc: :=
entitied to vote at meetings of the Board.

27  The Board may invite representatives of resource user industriz: ::
attend meetings as observers and to provide Information ans max:
presentations as the Board may consider appropriate.  Tha::
organizations say {include REPAP, Hanitoba Trappers Association 2-:
the Manitoba Lodge and Outfitters Association. These representaziva:
shall not be entitied to vote at mestings of the Board.

The Board shall eperate 4n accorcanca vith the feliieuwing =yl
procadure:

tee
5

(a) the Board shall meet at least twice per vezr, but may mes:t =3
oftea as necessary to achfeve its objectives;

(b) the Tirst meeting of the Board shall be neld 3t 3 &ime ans :iir
mutually agreed to by Manftoba and the First Nation:



(c)

(-}

L
e
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£h)

at the first meeting, the members of the Board shall elect 2
Chairperson and 8 Vice-Chairperson by secret ballot of
sajority of the Board members. The Chairperson shall preside at
811 wmeetings, and 4n the absence of the Chairperson, the
Vice-Chairperson shall assume the responsibilities of tr:
Chairperson;

the term of office of a member of the Board, intluding ¢he
Chairperson and the Vice-Chairpersen, ghall be for o period of
five (5) years. emders o©f the Board are eligidble fc-
réappointaent for an additiona) term or terms. If any member {;
unable or wnwilling to complete his or her term of office, thr:
organization which appointed the member shall designate =

replacement member o serve the remainder of the term;

meetings wmay be convened by the Chairperson at a time, date anc
place to be determined by the Chairpersen. The notice of the
meeting shall be delivered, mailed, teleshoned or provided b
fax not less than fifteen (15) days before the eceting is ¢
take place;

notwithstanding clause (e). meetings may be held at any time
vithout forok! notice 17 a1l members are present or those a-sen:
have waived notice or have signified their consent in writing 42
the meeting deing held 1n thelir absence;

a quorim of the Board shall consist of at least four (4) voting
nenbers of the Board of which at Teast two members must havs
been appointed by each of Manitoba and the First Nation:
decisfons of the Board shall be by consensus wherever possibd':s
but, where a vote s required, & majority vote of the votinz
rembers shall constitute a decision of the Board:
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k)
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{m)

members shall mot vote by proxy;
the Board shall have formal mestings at least twics per year;

the Board may establish or dissolve committees as it gee-.
necessary to earry out §ts functions and mey set the terms -~
reference for those conmittess:

the Board may 1dentify a person as Secretary and Minutas of z
meotings shall be prepared and eirculatec among the member: -
the Board. The Minutes shall contain all recommendations zz:.
by the Board; and

the Board may make By-laws not incensistent with ¢his Agreama-
to govern its proceedings.

The role anc responsibitity of the Soard shall :a:

(b

(¢)

to make recommentations on all matters in the 'H.-.na;emen: e
pertaining to moose and woodland caribou and hair Mapitass:

to monitor mocse and woodland caribou ang thei= habizar: --
ansure the maintenance and enhancament of <he herds:

to initiate and mafntain public dnfermation and eduzazi--
projects particularly at the temmunity tavel, ressecting mos::
and. woodland caribou: '

to coordinate the sharfng o7 cst2 arz stRer informz o
pertaining to mopse and woodiang zarideou:



(e)

("

(g)

(h)

(4

49

(H

S

to assess desand for moose and woodland caribou:

to make vecommendations of permissible harvest of moose ans
woodland caribou, and allocations of this harvest amongst <he
various users;

to recomnend msnagement techniques, fincluding but mot 1imite:
to, enforcement, wvoluntary vrestrictfons, resource roac
management, vefuges, wildlife mansgement areas or other special
gesignations as may be needed;

to produce & long-term moose and earibou management plan base:
on sclentific and t¢raditiomal dnformation and communisy
consultation and including short and long-term population goale;

to 4nftiate special projects, upon vequest. related to moos:.
woodland caribou and their habitat;

to provide a communication and information 1ink with other
co-management boards which are established or may be establfisher
in Manitoba; ' b

to initiate programs and recommendations which recognize ths
special needs and status of woodland caribou §n Manitoba ans

Canada; and

tc conduct public meetings to provide 4nformatfon and hsz-
public congerns.

LN ]
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7. The Board shall prepare an Annual Report setting out a summary 2

Beard activities during the preceding year and including moose anc

o



woodland caribou population status reports and estimated harves:
reports. A copy of the Annual Report shall be presented to the Pirs:
Nation and the Minister of Natura) Resources and fnterested memser:
of the public.

SECTION § - FINANCIAL

R
eV =1

Each of the parties shall be respensible for the costs of the vosi::
members of the Board appointed by 1t. The costs of the monevot:in
Chairperson, of the Vice-Chairperson  when assuming ¢
responsibilities of the Chairperson, and of the Secretary to <::
Board shall be shared equally by the parties. |

The Board shall develep an annual operating budget to cove-
miscetlaneous eosts such as telephone, mail, printing and gthe-
comuynications, to be shared equally by parties and not to exceec .
total of $2.000.00 per year.

The Board may seek financial support for its work from oia:-
organizations.

The Board shall review and deveiop projece orosesals, 4ngluzis
socperative ventures with non-government organizatiens. 2 :
subnitted to the parties for approval. Any ccsts of thase prepesi:
shail be shared equally by each of the partie:.

wl LB

hE

- Either part_y'aay terminate this Agreement at 3ny time 5y srevigis:
fourtesn (14) days notice in writing to the other jarty. Thet nezic:
" shail also provide reasons for termimation.
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9(2) The parties uni that the Agruimnt vili be reviewed after the fifen
- year of the Agreement £0 ensure that 1t 15 meeting $ts objectives.
9(3) The parties may, by agresment in writing, extend the term of th's

Agresment.
9(&) The parties may, by sgresaent in writing, amend any provisicn of this
Agreement, which amendments may inciude extending this Agreement ¢:
other wildlife species. .
SECTION 10 = ROTICES

100

J0(1) ‘Any notice or other communication to the First Nation under th::

Agresment shall be in writing and shall be delivered persomally tc
the First Nation or an officer or employee of the First Nation o-
sent by registered mail, postage prepaid, to:

MATHIAS FDLOHB FIRST NATION
Pukatawagan, Manitoba
ROB 160

Ary notice or other communication to Manitoba under this Agresmer-
shall be in writing and shall be delivered or sent by register:s
=23i1, postage prepaid, to:

MANITOBA BATURAL RESOURCES
Wildiife Branch
1495 St. James Street
.o Hinnipeg, Manitoba
' R3H OW9

Attention: Directer of Hildlife



- &) C

10(3) Any notice or communicatien sent by rogiitond mafl shall be deemec
to have been received on the third business day following the date of
miling. If mail gervice §5 disrupted by labour controversy, motic:
shall be delivered personaily. ‘

This Agreement has been executed by the Minister of Katural Resocurces c-
behalf of the Government of Manitoba and by the First Natfon (by {ts dui;
authorized representative) on the dates noted below.

SIGNED IN THE PRESENCE OF: THE MENT OF MANITOBA

WITNESS NIKS |
| oate:____Y .

FOR THE FIRST NATION

AITNESS

SITNESS
DATE:

Seoe=ment of Justice
Azzroved as to form

~ .2y f")
wime S Pl S

a
-ee_Siriale)
/










Mermorandum of Understanding
on
Wildlife Management

This Memorandum of Agreement and Understanding
Made This Day Of , 1993

BETWEEN:The Federation of Sagkatchewan Indlans Inc., & body corporats pursuant to
the laws of Saskalchawan, otharwise known a5 the Fadsration ol Saskatchewan indlans,
representing the Chisls of Saskatchewan in Asssmbly, herelnafter referred to as:

"Qﬁg 9- 5 IM}J

AND Tha Government of Saskeichawan ag representsd by the Minlstar of Environmant
and Resource Management, and the Minister of (ndian and Métls Affalrs, haralnaftar
referred to as:

“Saskatchewan”

ANDThe Canadian Wildiifa Federation Inc. a body corporate pursuant to the laws of
Cunads hereinaftet refacrad to as;

“M”

ANDThe Saskstchewan Wildlife Federation Inc., a body corporate pursuant to the laws of
Saskstchowsn, harsinafter rafarred to as:

"-WW”

WHEREAS the Parties agres that, n addiion to axisting governmantal activity In wilditfa
manapement, & common, practical, developmantal approach is dasirable in raspact of
wlldlfle and habhat development and management,

AND WHEREAS common approaches to wildlite and wlidiife habltat development and

managemant may need to b developad and pursuad which respect the Constitutional

rights of Indian people while at the same tima satisfying the long-term Interests of all
peopls of Saskatchewan;

AND WHEREAS the Partles have a comman Intarest In protection, pressrving,
consetving and developing wiiditie and thelr habltats;

AND WHEREAStt8 “FSIN WilIfs Devalopment and Conservation Strategy”, as
pertains to wildlife, contalns practical avenuas for bath Indlan developmants and
CO'maﬂBOGMGN SYStﬂml;

AND WHEREAS the Parties respact the traditional Indian viewpoint that the earth is the
{oundation which provides nourishment, shelter, mediclne and comfort for paopls, and
that man must harmonize his actions with nature;




AND WHEREAS there Ig 8 mutual understanding of the current thregts confronting
wildira and their habltats, furthermore, the Parties acknowledge that more information is
required In ordar to determine effective responees and monitoring systams in respact of
such threate; and in arder to address thesa issuas thare is need for tong-tarm planning,

¢lose cooperation, and the coordination of some wildife and wildlife habitat
management activities by the Partles;

AND WHEREAS thls documant I a record of the Parties’ Intentions and Is not Intended
to crazta lepally enforcsablée regulations;

ARD WHEREAS this dogument ls to be congldered in context with the Memarandum of
Understanding on witdlife matters whose signatorles are the FSIN and Canada {Indlan
Affalrs and Northern Davelopment)

Now Wierefore it is Hereby Agreed as Follows:

1. THAT the Intantlon of this document s to state general princlples and to provide a
broad framewark for future agraemeants. It 18 & record of the Perties' [ntantions,
and Ig not intended 1o be & traaty or to create legally snforceabls obligations.

2, THAT tha Partlss will base their joint wildiits conservation and development
activities on the following principles:

a) Conservation (s Integral to the aurvival of Indlan and non-indlan pecpls.

b) Indian peaple gre entitiad to dafine and exercise thelr culturs and to blend thair
culturs with contemporary wildifé management practices, (n this regard, Indian
Elders have a valuable rola to play.

¢) I managing wildlife spaoias, priority should be given to the protection,
developmant and perpatuation of wildlife species and thelr supporting habitats,

d) It la desirabla for the partias to engags In co-management activities to promots
wildlife population lavels, and to attempt to ensute that tracitional, subsistencs, and
racreational usas of wiidllfe msourcas can be hlended and coordinated.

¢) The sharing of wildlife population data and information wili result in 8 common
wildllfe databasa 1o assist tha Parties in thair common goal of preserving and
managing wildlife and wlidiife habitats,

f) Immediate and ongolng measures are required to fastar inter-cultural sxchangs
and the sharing of Information respecting wilditfe oonsarvation and managentent,

@) It I desirable to Involve Indian Frst Nations and Indlan people in tase-line
studles and rasearch activities involving wildiife conaarvation and development.

h) It Is desirable to emplay Indlan psople in the arsa of wildiife managemant, and to
train Indlan paople as “wlidiife officars”, as they are defined In the Wiidlia Act,

R.B.S. 1878, c. W-13.1,

| Whera wildlife population dats (ndicatas that harvesting of a spagiss of wildlile
would sndanger that species (or & sub-population thereof), then Saskatchewan
Indlan Firet Nations, where thelr interests are concernad, shoukd be Involved in
plans, policies or measures designad for the protection, developmant, and
management of the wildiife species concerned, and particlpate in joint activities
designed to promote wildiite population lavals.



1) Sagkatchawan Indian First Natlons, having an imterest in the coneervation and
preservation of wildlife, require financlal and technical rasources to develop and
malrtain eithar Indlan-specitic or co-managed wildite conservation activitles,

k) The primary purpose of establighing Joint wiidiife and habitat management
activities is to contribute to batter overall wilditfe resource developmant and

utilkzation.

3. THAT the Parties endeavour to urklertaks, In good falth and without legal
obligation, tha followlng areas of Jolrt activity in raepact of wildiite and wildite
habitat deveiopment, protaction, conservation and management:

a) The eatablishment and maintenanca of a joint consultation and sommunications
process by way of participation on a standing "Indian Wildllfe Devalopment Round

Table™;
b) The coordination of policy and planning activities;

¢) The sponsorship of jolnt workahops and saminars, and the davelopmant of
matsrials, for the purposss of publio awareness and education;

d) The coordination of resourcas for joint projects, studies or activities:

e) The provision of support and assistance ta First Nation wikdlife and wildlife
habhat initlatlves and loint activities to promata wildlife and wildlife habltat
managamant;

f) To devalop and promote the use of selectad co-managemant activities which will
recogniza an intagral role to b played by ths Saskatchewan Indian First Nations;

0) To davelop and promote the establishment and use of joint management boards
for the management of wildlite end wild!ife habhat;

h) To share data and information In respect of wildiifa and wildlite habitat, whers
practical and feasible;

i) To provide advice and zesistancs in the formulation of legislation, policies and
managemsnt systams;

J} To promota the employmant of Indian pacple In the area of natural resourcs
manageman, and the tralning of Indian people as “wildilfe otficers” as defined In

the Wildlita At R.S.S, 1878, c. W-13.1,;
k) To davalop gukislines reparding conservation and utilfzation of wildfie tesources.

4. THAT the partias agree that the Province is not responsibls for any expenses -
axadtlated wih thia document othar than tha axpanses of tha Province's
reprasantativas.

§, THAT all reports, summaries or othar documants.crutcd jointly by ths Partiez
pursuant to this document shall become the joint proparty of all Parties tereto and
may be usad In thair raspective endeavour and pursuits.



This Represents Our Mutual Covenants and Understandings
Arrived

Day Of aAD.,
1993,

THE GOVERNMENT OF BASKATCHEWAN

At This

par:

Minister of Environment and
Resource Managament

por.
Minister of Indlan
and Métis Alairs
Federation of Saskatchewan Indians, Inc.
per:
{alfix corporate senl)
Canadian Wildlife Federation
per.
por:
{aftbx corporate seal)
Saskatchewan Wildlife Federation
pan
per:

(affix corporate seal)









MEMORANDUM OF UNDERSTANDING
HEREAS Ontario cnd the Teme-Augama Anishnabei agree to work towerd o
"'rec.:v of Co-Exzistence so that our peoples can live in harmony:

AND WAEREAS Stewardsiip of the land will form a Fundcmental Basis of
Co-Exzistence,

AND WHEREAS the Stewardshipof the Teme-Augama Anishnaber Homelend is
crucial to the fusure of cll peoples of Ontario:

AND WHEREAS participation of the Teme-Augame Anishnadai is essenticl;

THEREFORE, INITIALLY IT {S RESOLVED THAT forthe four townships of
Detm Acadic, Shelburne, and Canton:

e¢! aStewardsnip Council will be creaied:

5/ theCouncil will oe made up as follows: 50% Council members eppointed bv the
Teme-Augame A nishnadai gnd 50% appoinzed by Ontario. and c neuiral chair
agreed to by bosh Ontario and the Teme-Augame Anisancoai;

¢/ noiimoeriicences wili be issued without the approval of the Stewearcshis
Counctl;

¢) trepartiescgree so establish an evaluation process:

¢/ thepcrtiescgree 0 jointly review the results of‘ his evaiuation o facilitase sheir
consideration of tne possidility of extending the concepi of shared siewerdship to
n'Dari-Mencn,

Aninterim bi.leteral process is cgreed to. [t invoives:

e/ theTeme-Augeme Anishnedal ezcmin mg and consuliing wizh the Ministrv of
Neiural Resources on the Laschford ane Temeagem: Crown Managemen: Unic
Plass,

&) the Teme-Augeme Anishnzbei meking recommendaiions as to Aow the iens
should be modified:

¢/ tReMinisimy of Natural Resouszes underiching !0 mociy the plons where

feesidle,

v e Ministrvof Nerural Risourses will previce ihe s Teme. -.-3"' me Anisanatal wilA
‘na siesber mancgemen! Jians 2overing the daianes ::,':.'..a Temg-Augeme Anishnaoe:

iengs with o visw o / Lrher consulanonone mpdifisation ﬁCSe-D':::.!S ;O

& .
ams
JEQlznz

pevond,



FURTHERIT[SRESOLVED THAT core funding for three veers consisien: With the
chove will be providec to the Teme-Augama Anishnabai io meet thair moneglary needs
for the Stewardship Gouncil, the bi-latera! process as stated herein, and the Treaty
Negotiation process.

FINALLY it isagreed that all three processes will procesd concurrently.

IN WITNESS WHEREOF this cgreement nas deen execuled on behslfof the
TEME-AUGAMA ANISHABAI by

thit D e 752

Chief Gary Ports

7§ s O ;é-«/gfafj/ °""~/

ChiefRize @' Sulliven

or berglfof dER MAJESTY TEE QUEEN
in ~igrt of the Province of Ontario oy

Core NS0t

The H8nourcole Lyn Melaod
Minister of No:urzl Resources

i

The Monourabie[an Seast

Minisier Ruspongidie ‘or Native A/%airs

0



ADDENDUM

ADDENDUM TO THE MEMORANDUM OF UNDERSTANDING MADE
APRIL 23, 1990 BETWEEN THE TEME-AUGAMA ANISHANABI AND
THE PROVINCE OF ONTARIO.

WHEREAS the Teme-Augama Anishnabai and the Provinee of Ontario
(hereinafter Ontario) entered into a Memorandum of Understanding on
April 23, 1990, hereinafter called the MOU, in which the Teme-Augama
Anishnabai and Ontario agreed to the creation of a Stewardship Council;

' AND WHEREAS Ontario intends to legislatively fulfil its commitment to the
terms of the MOU regarding the Stewardship Council;

AND WHEREAS the Teme-Augama Anishnabai and Ontario agree to work
together to determine the most appropriate legislative means of implementing
the terms of the MOU regarding the Stewardship Council;

. AND WHEREAS the Teme-Augama Anishnabai and Ontario wish to add
‘provisions to the MOU in order to jointly begin the process of establishing and
making operational a Stewardship Council to be known as the Wendaban

Stewardship Authority;

AND WHEREAS the Teme-Augama Anishnabai have selected six (6) members
to participate in the Wendaban Stewardship Authority;

AND WHEREAS Ontario has selected six (6) members to participate in the
Wendaban Stewardship Authority;

AND WHEREAS the Teme-Augama Anishnabai and Ontario bave agreed to
the joint selection of a chairperson for the Wendaban Stewardship Authority;

AND WHEREAS this addendum is supplemental to the MOU dated April 23,
1990, between the same parties;

AND WHEREAS the parties intend to add provisions to the MOU in the
manner set out below:






SCHEDULE A
WENDABAN STEWARDSHIP AUTHORITY
TERMS OF REFERENCE

The Stewardship Council shall be known as the Wendaban Stewardship
Authority and shall operate in accordance with the Terms of Reference
described below:

1. MANDATE

1.1

1.2

The Wendaban Stewardship Authority shall monitor, undertake
studies of, and plan for, all uses of and activities on the land within
its area of jurisdiction, and report its findings from time to umc to
the Teme-Augama Anishnabai and Ontarlo.

It is the intention of the Teme-Augama Anishnabal and Ontario to
assign responsibility to the Wendaban Stewardship Authority to plan,
decide, implement, enforce, regulate, and monitor all uses of and
activities on the land within its area of jurisdiction.

2. AREA QF JURISDICTION

2.1  The ares of jurisdiction of the Wendaban Stewardship Authority
shall include the geographic townships of Delhi, Shelburne, Canton
and Acadia.

3. MEMBERSHIP
3.1  The Wendaban Stewardship Authority shall be comprised of equal

representation of the two parties, with one-balf of the members
appointed by the Teme-Augama Anishnabai and one-half of the
members appointed by the Province of Ontario.



3.2
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The Teme-Augama Anishnabai and the Province of Ontario, upon
mutual agreement, shall appoint a non-voting chairperson.

The Government of Ontario shall appoint six (6) members and the
Teme-Augama Anishnabai shall appoint six (6) members. All initial
appointments shall be for a one year term.

Following one year of operation of the Authority, the Teme-Augama
Anishnabai and the Province of Ontario shall review the terms of

the appointments.

FUNDAMENTAL PRINCIPLES

4.1

In fulfilling its mandate the Wendaban Stewardship Authority shall
adhere to the following principles:

() the primary goal of land stewardship is Sustained Life wherein
the natural integrity of the land and of all life forms therein
and thereon are maintained;

(b)  uses of and activities on the land will follow the principle of
Sustainable Development;

(c)  to meet the above principles, co-existence between the
Teme-Augama Anishnabai and the people of Ontario is
necessary; and

(d)  within these principles, & public involvement process will be
established by the Authority.

FRAMEWORK FOR PROCEEDING

8.1

S
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5.4

The Wendaban Stewardship Authority shall hold a minimum of four
meetings annually.

All meetings of the Wendaban Stewardship Authority shall be open
to the public with the exception of those meetings called in camera
by the chairperson.

A quorum shall be eight members, excluding the chairperson.
The Wendaban Stewardship Authoriry shall reach decisions by

consensus. Consensus shall be agresment by no less than two-thircs
of the membership of the Authority, excluding the chairperson.
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6. OPERATIONAL GUIDELINES

6.1

6.2

63

6.4

6.6

The Wendaban Stewardship Authority shall establish its operating
procedures.

The Wendaban Stewardship Authority may establish an office and
hire such staff as is necessary to carry out its functions and duties,

The Wendaban Stewardship Authority may request the secondment
of staff from the Province of Ontario or the Teme-Augama
Anishnabai, with the concurrence of the contributing party, to carry
out specific duties and tasks,

The Province of Ontario shall provide sufficient financial support to
the Wendaban Stewardship Authority so that it may perform its
dudes, in accordance with an approved budget.

The Wendaban Stewardship Authority shall prepare and submit its
budget to the Province of Ontario and to the Teme-Augama
Anishnabai Council for approval.

The Wendaban Stewardship Authority shall submit an audited
annual financial statement to the Province of Onta.no and to the
Teme-Augama Anishnabai Couneil.

7. RQLE OF THE CHAIRPERSON

7d

'I'ne Chairperson shall be responsible for:
calling meetings;

- preparing reports of meetings;

- establishing meeting agendas;

- reporting to the Teme-Augama Anishnabai and the
Province of Ontario;

- directing staff

- liaison with the public and media;

- compliance with the Terms of Reference of the Authority;

- calling in-camera meetings, with reason,;

- building consensus amongst members of the Authority;

- calling votes.

The Chairperson shall conduct meetings in an objective and
unbiased fashion,
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The Chairperson may recommend the use of alternative techniques
for achievement of consensus, which may include:

(a) appointment of a fact-finder;

(b) appointment of a facilitator; _
(¢)  establishment of a process of non-binding arbitration; and
(d)  any other non-binding techniques for decision-making.

8. AMENDING PROCEDURE

8.1

The Terms of Reference of the Authority may be amended with the
consent of the Provin¢e of Ontario and the Teme-Augama
Anishnabai.

9. APPEAL PROCESS

9.1

The Wendaban Stewardship Authority shall make recommendations
to the Teme-Augama Anishnabai and Ontario regarding appeal
procedures for inclusion in the intended new legislation.

10. INTERPRETATION

10.1

10.2

10.3

The establishment of the Wendaban Stewardship Authority and the
participation of the Teme-Augama Anishnabai and the Province of
Ontario in it is without prejudice to the position of either in the land
claim and the settlement or other disposition of it.

Sustained Life shall mean:

The enduring cycle whereby currently living organisms live, then
must die, fall to the earth, become decomposed, be combined with
elements from earth, air, and water to give continuing life to the
land, including all biological life forms within it. Sustained life
emphasizes the self-renewal of the land through the life, death and
recycling of current life to provide nutrients in combination with
earth, air, and water that will support continuous life.

Sustainable Development shall mean:

Development that meets the needs of the present without
compromising the ability of future generations to meet their own
fesds,

- end -



NOW THEREFORE:

1. The MOU is amended by adding the provisions contained in Schedule

ItAa;

2. All other provisions of the MOU shall remain the same;

3. The MOU, as amended hereby, shall continue in foree.

IN WITNESS WHEREOF the parties hereto bave executed this addendum on

behalf of the Teme-Augama Anishnabai by

oLy I~

Chief Gary Potts

e bt

Chief Rita O’Sullivan

on behalf of HER MAJESTY THE QUEEN
in right of The Province of Ontario by

P ) wan)

CJ. (Bud) Wildmaa
Minister of Namral Resources
Minister Responsible for Native Affairs

DATED this 2% day of May, 1991,

\Nr =Aa{= & S,

y/
4@@
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Addendum to Memorandum of Understanding
made April 23, 1990 between the Teme-Augama
Anishnabai ("TAA'") and the Province of Ontario
("Ontario'") and to the Addendum Thereto Made

May 23, 1991 by the Parties:

Agreement in principle: The TAA, which includes the Temagami Band, and Ontario
commit to negotiate an agreement in principlc with respect to the matters set out below
within the next 120 days, The Agreement in Principle will form, among other things,
the basis of a "Treaty of Co-Existence".

"Treaty of Co-Existence”: The "Treaty of Co-Existence” will involve stewardship of
the land mass outlined in Appendix "A" referred to as N'Daki Menan, The parties will
work towards a "Treaty of Co-Existence" by:

(a)  negotiating general principles of stewardship of N’'Daki Menan;

(b)  negotiating the jurisdiction of and representation on decision-making and
advisory bodies and the terms of agreements to share in deczsmn-makmg with
respect to the southern 2/3, on the basis that the TAA will share in stewardship
in the southem 2/3;

()  identifying candidate areas in the southern 2/3 in which the TAA will share in
any new decision-making bodies, which areas will be subsequently
independently evaluated and may be expanded;

(d)  considering suitable land tenure and resource-sharing arrangements to assist the
TAA to return to self-sufficiency and to support any new decision making
bodies;

(e)  identifying TAA "Development Lands" within the southern 2/3; and

(f)  negotiating & plan to implement the Agreement in Principle and a process for
monitoring and reporting to the parties on implementation.

Cautlons on N’Daki Menan: Conditional upon reaching an Agreement in Principle,
which can only occur after approval by the TAA in assembly, by July 31, 1993, the
TAA agree to take all necessary steps to effect a release of the land cautions and to
abandon all appeals in relation to the cautions with respect to N'Daki Menan at that
date or, in the case of the northem 1/3 of N’'Daki Menan, at an earlier date in

accordance with clause S below.
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Comprehensive Planning Council (CPC): Upon signing of this addendum, the parties
agree as an interim measure to facilitate TAA participation in the existing CPC by:

(a) Appointing a TAA co-chair;
(b)  appointing up to four additional members of the TAA to the CPC;
(¢)  providing the TAA full access to materials produced by the CPC;

(d)  providing the TAA with an opportunity to review and comment upon said
materials and to consider such reasonable changes as may assist the CPC in

fulfilling its mandate; and

(¢)  requiring the CPC to provide its recommendations on planning to both Ontario
and the TAA.

The TAA to undertake to use their best efforts to ensure that the CPC’s activities can
be completed by March 31, 1994 unless otherwise extended by agreement,

Bilateral processes with respect to the northern 1/3 of N'Daki Menan: With respect
to the approximately northem 1/3 of N’Daki Menan (sce Appendix "A") the parties
commit to negotiate within 30 days of the signing of this addendum, bilateral processes
to provide for TAA input and participation respecting decisions affecting stewardship
of the northern 1/3. Upon agreement concerning such bilateral processes the TAA
agree to take all necessary steps, to effect a release of the land cautions and to abandon
all appeals in relation to the cautions in the northern 1/3 of N'Daki Menan,

Release: Upon execution of the "Treaty of Co-Existence" a release or releases in any
reasonable form required by Ontario from all claims and liability including any claims
and liability arising from the Supreme Court of Canada decision of August 15, 1991 or
relating to the Robinson-Huron Treaty will be provided by the TAA to Ontario.

Compensation: The parties agree to negotiate the amount and nature of any
compensation payable to the TAA for past grievances and breaches by the Crown of
its obligations to the TAA. It is acknowledged by the parties that Canada has a role to
play in the provision of compensation to the TAA and that nothing herein derogates

from Canada’s fiduciary obligations.

Consultation: The parties will engage in full public consultation with regard to the
matters in Article 2 of this addendum.

Funding: Additional funding for up to one year will be provided by Ontario to the
TAA.
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10.  Government of Canada: The parties agree to undertake all measures necessary to
secure the involvement of the Government of Canada because, among other reasons, its
participation may be legally necessary under the Constitution of Canada in order to
implement the provisions of the Agreement in Principle and is, in the opinion of
Ontario, necessary to conclude a "Treaty" within the meaning of section 35 of the
Constitution Act, 1982,

IN WITNESS WHEREOF the parties hereto have executed this Addendum this &”ﬁ day
of April, 1993,

On Behalf of the TEME-AUGAMA ANISHNABAI by

it SZony (TF

Chief Gary Pottd’

o ezt

Chief Rita O’Sullivan /

On Behalf of HER MAJESTY THE QUEEN
in right of the Province of Ontario by

~ C.J. ("Bud") Wildman
Minister Responsible for Native Affairs

Howard: Hamipton /
Minister of Natural Resources
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TRILATERAL AGREEMENT

THIS AGREEMENT IS MADE BETWEEN:

The Algonquins of Barriere Lake (having an administrative office at
Rapid Lake reserve), represented by their duly authorized Chief, Mr.
Jean-Maurice Matchewan;

AND

The Gouvernement du Québec, represented by Mr. Christos Sirros,
Minister for Native Affairs, and Mr. Gil Rémillard, Minister for
Canadian Intergovernmental Affairs, Mr. Albert Coté, Minister of
Forests and Mr. Gaston Blackburn, Minister of Recreation, Hunting and
Fishing (hereinafter referred to as "Québec");

AND

The Government of Canada, represented by Ms Monique Landry, Minister
of State for Indian Affairs and Northern Development (hereinafter
referred to as "Canada"). ‘

WHEREAS the Brundtland report put forward the notion of sustainable
development;

WHEREAS Québec and the Algonquins of Barriere Lake wish to ensure, on the
territory currently used by the latter and included in Annex 1 and in
Annex 2, the rational management of renewable resources in view of making
possible, with a concern for conservation, their versatile utilization,
and the pursuit of the traditional activities by the Algonquins of
Barriere Lake;

WHEREAS Québec and the Algonquins of Barriere Lake wish to engage in the
preparation of a draft integrated management plan for renewable resources
(forests and wildlife) within the framework of a pilot project, in view
of making sustainable development possible in the above-mentioned
territory;

WHEREAS the experience gained as a result of this pilot project can be
applied to other territories in Quebec;

WHEREAS Québec has already expressed the desire to work with the
Algonquins of Barriere Lake in the preparation of this management plan;

WHEREAS Québec has taken certain measures making it possible to carry out
this management plan;

WHEREAS Canada, having a special fiduciary responsibility towards the
Algonquins of Barriere Lake, wishes to support them in this undertaking;
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WHEREAS the Algonquins of Barriere Lake and Hydro-Québec are examining
the possibility of studying the 1impacts of the operation of the
Baskatong, Cabonga and Dozois reservoirs;.

THEREFORE THE PARTIES AGREE TO THE FOLLOWING:

1. The parties within their respective Jjurisdictions, agree to initiate
a trilateral process in view of enabling Québec and the Algonquins of
Barriere Lake to prepare a draft integrated management plan for
renewable resources (forests and wildlife) with regard to the territory
included in Annex 2 and to propose means to carry out the plan. The
plan will be prepared with the objective of sustainable development.

2.Within the framework of the trilateral process, the following is to be
carried out:

Phase one: the analysis of existing data and, when required for the
completing of information, the inventory of renewable natural resources
(forests and wildlife) within the perimeter of the territory included
in Annex 2 of the present agreement, a study of their utilization,
potential and the impacts and the interaction of activities related to
their exploitation and development;

The works contemplated by phase one will be done in two stages:

a) with respect to that part of the study area covered by vertical
lines in Annex 2 of the present Agreement (study area A), the works
will commence immediately; and

b) with respect to that part of the study area covered by diagonal
Tines in Annex 2 of the present Agreement (study area B), the works
will commence within one year from the date this agreement comes
into force.

However, the parties agree that the Algonquins of Barriere Lake may
propose the exchange of any part or parts of the territory within study
area A for any part or parts of the territory of equal size within
study area B.

Phase two: the preparation, with regard to the territory included in
Annex 2, of a draft integrated management plan for renewable resources
as defined in section 1, for the purpose of making their sustainable
development possible.

The special representatives may, proceeding from the draft integrated
management plan, put forward management principles that could apply on
the territory viewed by Annex 1.

Phase_three: the formulation of recommendations for the carrying out
of the draft plan prepared by Québec and the Algonquins of Barriere
Lake during phase two; these recommendations may aim at modifying, in
the territory included in Annex 2, management and exploitation methods,
administrative and contractual adjustments and amendmenls to
regulations or laws.

The special representatives may, proceeding from the draft integrated
management plan, put forward management principles that could apply on
the territory viewed by Annex 1.



3. In the framework of the trilateral process, each party assumes its own
representation costs.

Common costs of organization (offices, secretary, etc.) are shared in
equal parts by the parties.

The costs of expertise and professional services are shared in equal
parts by Québec and the Algonquins of Barriere Lake.

At the request of the Algonquins of Barriere Lake, Canada agrees to pay
for all costs incurred by the Algonquins of Barriere Lake.

Québec and Canada agree to reimburse the Algonquins of Barriere Lake,
up to an amount of 338,000 §, costs related to the subject of the
present Agreement incurred by them prior to the signing of this
agreement. The Algonquins of Barriere Lake recognize having already
received to that effect an amount of 55,000 $ by Québec and an amount
of 182,000 $ by Canada. The reimbursement of the remaining amount, that
is 101,000 §, shall be made in equal shares by Québec and Canada within
30 days of the signing of this Agreement by all parties, on submission
of invoices.

4, Each of the parties will appoint a special representative mandated to
represent them within the framework of the trilateral process. The
parties guarantee that their respective representatives will have
sufficient authority to make decisions and to apply the provisions of
the present Agreement in accordance with the sharing of
responsibilities provided for in section 6. The parties agree to
appoint their representatives within the three days following the
signing of this agreement.

5. The special representatives of Québec and of the Algonquins of Barriere
Lake will supervise the work of the task force appointed to identify,
within the perimeter of the territory specified in article 2, measures
to harmonize the conduct of forestry activities with the traditional
activities of the Algonquins of Barriere Lake, as well as the sensitive
zones which should be protected more especially in a provisional
manner. Tlhe special representatives when deemed possible, obvious and
necessary may extend outside of the latter one or some sensitive zones
identified within the study area specified in article 2. This is the
task force that was mentioned in the Tletter of August 27, 1990,
addressed to Mr. Jean-Maurice Matchewan by Messrs. Albert Coté and John
Ciaccia and it will include the members to be identified by the
Algonquins of Barriere Lake.

The special representatives shall forthwith upon being appointed
develop detailed terms of reference for the task force.
TMNove bty 20

The task force will make a report by August—1t85, 1991 to the special
representatives containing recommendations for the provisional
protection (up to the end of the process) of the sensitive zones and
the territory so as to minimize the impact of forestry activities on
the traditional activities of the Algonquins of Barriere Lake.

6.a) The special representatives appointed, pursuant to section 4, by
the three parties must:

1) supervise the trilateral process and ensure that it functions
efficiently;
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2) guarantee constant 1iaison and cooperation between them and the
technical personnel, the political representatives and the senior

officials;

3) develop a practical process and a work plan to make the
trilateral process work;

4) identify the financial requirements for the smooth functioning
of the trilateral process.

b) The special representatives of Québec and of the Algonquins of
Barriere Lake must:

1) identify the studies and inventories that are required to be
made;

2) identify requirements in expertise and professional services;

3) develop detailed terms of reference for, and supervise the work
of, the task force contemplated in section 5;

4) formulate a draft integrated management plan and recommendations
for the carrying out of the plan as required in section 2; and

5) formulate recommendations to Québec and to the Algonquins of
Barriere Lake concerning the follow-up required on the report
submitted by the task force contemplated in section 5.

7. The decisions related to the works contemplated in section 6 a) of this
Agreement are reached by consensus of the special representatives of
the three parties.

The decisions related to the works contemplated in section 6 b) of this
Agreement are reached by consensus of the special representatives of
Québec and the Algonquins of Barriere Lake.

Both Québec and the Algonquins of Barriere Lake agree to examine
seriously the recommendations contemplated in paragraphs 4 and 5 of
section 6 b) that will be submitted to them by the special
representatives and to negotiate an agreement on the carrying out of
the recommendations retained.

8. The work calendar for the special representatives is as follows:
'\’\ obtunbtn 30
- at the latest on August 15, 1991:

submission of the report of the task force mentioned in section 5
regarding the provisional measures in the sensitive zones and the
territory;
Decna o IS
- at the latest on September—ist, 1991:

recommendations by the special representatives of Québec and the
Algonquins of Barriere Lake regarding follow-up on the task force
report;

- Spring of 1994:

tabling of a draft integrated management plan for renewable
resources;



- Autumn of 1994:
recommendations by the special representatives of Québec and the

Algonquins of Barriere Lake regarding the carrying out of the draft
integrated management plan for renewable resources.

beginning of negotiations between Québec and Algonquins of Barriere
Lake in view of an agreement on the carrying out of the
recommendations retained.

9. Nothing in this Agreement or annexes prejudices the rights of each of
the parties.

Nothing in this Agreement or annexes is to be interpreted as creating,

recognising or denying rights under section 35 of the Constitution Act
of 1982,

10.This Agreement is binding on the parties and shall be in force when
signed by all the parties.
It will terminate on May 26, 1995,

ALGONQUINS OF BARRIERE LAKE

W, A=

Date Eﬁief Jean-Maurice Matchewan
Witness
QUEBEC
7 “,‘L | Pt
Date / Christos Sirros

x<7/ wiy oy

Gaston Blackburn

Witness

CANADA

_‘m:i—/g&.ﬁ.rk" —_—
Date ﬁoﬂliue Landry ffj

Witness













Joint Stewardshlp Agreement

between
The Xax'lip First Natzon
* g 2 '.-:- % .-:.-'_--.._.'. ;:~-,-;-_ LI —r.!._ L e ;- .- "‘__.'.- r- an,d " R ,_,.,_'_.-_.___‘_.,‘ 4 o e, S, b
A T Her -Majesty. the Qneen‘ FREREE R, B B e D

. In right of the
Province of British Columbia (the Province)

-lfh_'et;é‘gs_'} e j “The Xaxlip First-Nation esser(s aboriginal rights; title, and- - o O
1 o SO, T s mteres:s with: tqspcct to. their. tradjtional territary;..,. .. ... ... ..
LT .. ... [|'The Xax’lip First Na!:on and the Province agree that the .
uni o o matter of aboriginal rights, titles dand i interests can bcst bc |
. [ seitled through.the Trealy Commission | proccss. et e

At i o i e ~ch3hp‘First ‘Nation' has primary-responsibiity-forthe . suzs
maintenance of Xax'lip values and traditions and the well-
being of Xax'lip people;

the Xax'lip people have accepted the unique responsibilities
bestowed upon them by the Creator, to serve for all time as
custodians of the lands, waters and resources of the Xax‘lip
traditional territory;

the Xax'lip First Nation and the Province wish to recognize
and protect a way of life that is based on an economic and
spiritual relationship between the Xax’ hp people and their
traditional territory:

the Xax’lip First Nation and the Province wish to achieve o ‘J;
bl’?“‘

agreement respecting their relationship with one another
regarding their respective roles in the management of land Gnd gﬁ’/{

resources in the Xax'lip traditionai territory; and

the Xax’lip First Nation and the Province wish 10 establish
joint stewardship arrangements which will seek consensus on
decisions respecting Iand and resources in the Xax'lip

traditional territory. ,J«;::P.: W



206

" Therefore_be it resglved that:

1.0 . Scope:

e

“the nidp atiachied 43 pperdikA Whichared Is:asseried by the Xax'lip "

1n-this agreemiént; traditional tetritory ‘medns thit-srea’ ovifinéd . .

First * - . -
Nation as the traditional territory of the Xax'lip People.

This agreement shall apply to the traditional territory.

- This agreetent:shall apply 1o any license, permit; r other
- disposition and-the- use of dand.-waterand-resourcesiin the:traditionat - -

territory, including, but not limited to the following uses:

1:3.].: road construgtion 20d MBIMENANC 0 s i s it T e

O

rse 2132 ~-mining exploration and developmenty- o~ -

[

- :,. vt _._;_:;_;'h. S liain e T AR ot e f.' < g ANl TN e Y
S o] (3 ¢ IR

J

¢ I
1.

1.3.3 harvesting of resources, including fish and wildlife, and
¥ el d e, A E At e o PETRSEN
uses of water, including hydro clectric projects

dispositions of land, including fee simple interest from crown
grants,

telecommunications,

research projects,
public utilities, including public utility corridors, and

such other matters as the parlies may agree to from time to
tume.

3

Lislis L
O 00 ~1 O Lh 4

2.0 Joint Stewar&ship:

2.

The parties intend to develop detailed joint stewardship arrangements
respecting the matters set outin 15

The detailed joint stewardship arrangements shall:

291 increase Xax'lip First Nation involvement in dispositions of
land and resources in the traditional territory,

2.2.2 integrate the traditional knowledge of the Xax'lip people with
the technical knowledge existing in government and the

Xax'lip First Nation,

Bl & ST R e ey

» ek l.-.""':"" on :!;,'1;"'-_.?.;,'.'_ ) ",



Jof 6

2.2.3 recognize the decision making process of the Xax'lip First
Nation in structuring the paruc:palory processes for resource

decision makmg.

L 2 ,4 prowda nouﬁcauon and mformauqn t0 the- Xax’hp First. 5
= ~" .7 Nation on proposcd dispositions of fand and resources in lhc o
: traditional territory as necessary for the Xax'lip First Nation

to make an informed decision,

~2.2.5..5eek. the. Xax'lip-First. Nation position with. respect to the ..
.. proposed disposition in the traditional tcmtory.

2.2.6 provide structures and processes which will seek to reach a
, _ ‘consensus between the Xax'llp First Nation and” government
TR U within o réasonable period-of time on- proposed dtsposmons of -
' land water and resources in the lradmonal tcm(or)' AR

e A Ty BT eet il s it
e AR R s e "“"J’ """l’ R Y PP Aeagd l-".dv-,-b Rt L Save ‘:‘u,f-r AR -\,. e,

2....7 prowde a joint dl$putc rcsoluuon mcchamsm 10 resolve
disputes respecting land, water and resource dispositions in the

traditional territory,

2.2.8 enable the parties to respond to applications for the disposition
of land, water and resources in the traditional territory within

a reasonable period of time.

The parties shall take steps to encourage the Government of Canada
to participate in this agreement. .

)
")

()
o

Advisory Committee:

To assist in developing the detailed joint stewardship arrangements,
within seven (7) days of the signing of this agreement, the Province
and the Xax'lip First Nation shall establish a resource management
advisory commitlee to make recommendations to the Xax'lip First
Nation and the Province on the details for the joint stewardship

arrangements between the parties.

'w
s

The advisory committee shall consist of four members, two of whom
shall be appointed by the Xax'lip First Nation and two of whom shall

be appointed by the Province.

)
1D
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3.9

3.13

The costs of the facilitator, up toa hia'x'imi_qni' of SS.OOOOO, shall be. -

tof 6

The parties shall consult each other regarding their respective |
nominees.

The Province will provide Fifteen Thousand Dollars (§15,000.00) to |
... the. Xaxlip First Nation in the form of a.contribution agreement o . _
 support the Xax!lip First Nation’s partieipation in the advisory:",.. ... "7

commiltee.

The advisory committee shall report to the parties within three (3)'
months of the signing of this agreement.

R e

The parties may agree 10 engage a facilitator o assist the i:ld:\fisoq 7
"committee in pcrforming its function.” : * . .

PR i R

Borrie by the Provipee, = o e

The.coordinating Ministry.ef the.Province's.nominees 0a the svi: iors. v
advisory committee shall be the Ministry of Aboriginal Affairs. |
The advisory committee shall endeavour lo operale on a consensus

basis.

The meetings of the advisory committee shall take place, to the
extent practicable, in the Xax'lip First Nation traditional territory.

The advisory committee shall conduct their deliberations in a manner
that facilitates a free exchange of ideas in searching for solutions that

maximize the best interests of both parties.

. Positions advanced and solutions proposed by each advisory

committee representative shall be without prejudice 10 the parties
who nominated them.

The advisory committee shall make recommendations on:

3.13.]1  guidelines, criteria and timelines for the review of
dispositions of land, water and resources in the traditional

territory,



Sof6

| 3.13.2  means of providing the Xax'lip First Nation with necessary
information on appltcatuons for the dlSposmon of land,
water and resources in the traditional territory,

3.13.3  means of prowdmo effective paruc:pauon by the Xax'llp
First Nation (and other First Nation's ds appropriate) in the
review of government legislation, regulations, policies and
programs respecting the use of land, water and resources,

3.13.4  the adequacy of the existing resource information data
available on the traditional territory,

3.13.5 means of rccognizing the decision making process of the
Xax'lip First Nation in structurmg parucspa!ory proccsscs -
) ' for rcsourcc dccnsnon makmg. " R s

J,.‘ 3_] 3'6 --MIEANS, .of mtcol:a;mb ihe. lrad‘uonal anowi,edgg Qf ;h P o
Xax'lip people with the technical knowledge existing in
~government and the Xax’lip First Nation,

3.13.7 developing education initialives to increase the paities
mutval understanding of their respective resource decision

making processes,

3.13.8  what mechanisms are most appropriate for the effective

| participation of the Xax'lip First Nation on the various
applications for the disposition of land, water and resource
interests in the traditional territory,

3.13.9 achieving coordinated community based, effective and
efficient processes for reviewing dispositions of land, water

and resources in the traditional territory,

! 3.13.10 the most appropriate joint dispute resolution mechanisms 10
resolve disputes respecting land, water and resources in the

traditional territory,

3.13.11 the resources required and available to support the effective
participation of the Xax’lip First Nation in joint
stewardship arrangements,
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- 3.13.12 the resources required and available to the Province to
implement the recommendations,

3.13.13 such other issues related to the land, water and resources as
the advisory committee deems appropriate.

- t .I e ‘ . L] A, s . ,
® 754
} 3.14 The parties agree to establish such structures and processes as are

necessary to implement the recommendations of the advisory
commiltee which are approved by the parties,

4.0 Without prejudice.

-

oo | This dgreement shall novprejudice any aborigingl rights, tilesior .77
: “interests of the Xax'lip First Nation, nor any treaty rights, that may RESE

Signed at the Fountain Valley
July 6th, 1992

For the Xax'lip First Nation

Hondurable Andrew Petter
Minister of Aboriginal Affairs

'a--bc--‘n%ﬁtja-th -fo‘f::!-h _c-fxax;-l'i.P 'Flrs‘ NaﬁQﬁ_.;,z..y-e.-_-,,,.,u,_--.- ¥ :n: . :s,-.._ ‘\....' v .,- -‘;-r...- N -f:""" L e
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VoS o

Mcmorandum of Understanding
between

Xax'lip First Natlon
and
Her Majesty the Quecn
In right of the
Province of British Columbia (the Province)
on Joint Natural Resource Initiatives

Objective:

1.1  To foster employment and training opportunities for the Xax'lip
people associated with the management of natural resources within
the Xax'lip First Nation traditional territory.

1.2 To develop cooperative resource management initiatives within the

..Xat hp F rst Natxon tradnt:onal tcmtory
urce Manaoe e an: :
SITA ,\9 B e R RS Y A L] .q..:..r.;:-fr-v -r..‘._-o:_. PR R --u ety s Cadeee el ~:.'i._-.'\'-' ~'.---._\-:,-'.‘_ ¥ ot e N

Phase I

2.1 The Province and the Xax'lip First Nation shall jointly undertake the
development of an Integrated Resource Management Plan for the
Xax'lip First Nation traditional territory.

2.2 The project shall be divided into two phases. Phase | will commence

July 15, 1992 and will consist of the following:

2.2.1 collation of existing inventories and resource plans for all the
Province’s Ministries,

2.2.2 revjew of resource management and use of the traditional
territory by the Xax’lip First Nation,

2.2.3 integration of traditional Xax'lip First Nation resource data,
and

2.2.4 development of the terms of reference for Phase 11 of the
Resource Management Plan by the Province and the Xax'lip

First Nation . .
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The budget for Phase | shall be $50,000 comprised of contributions
of $25.000 each from the Ministry of Forests and the Ministry of

Aboriginal Affairs.

2.4 The Ministry of Aboriginal Affairs contribution shall fund the

Xax'lip First Nation participation in Phase I

Phagse IT

2.5

2.6

The terms of reference referred to in 2.2.4 shall be negotiated by the
parties to this Memorandum of Understanding.

The terms of reference shall include:

2.6.1 timelines for completion of the plan,

2.6.2 a process for public involvement,
2.6.3 a process for the review.of existing resource uses, and

"2.6.4 the projected costs of conducting Phase )1 including the
eeeoav - identification of resources10-support the: XaxYip First-Nation: - sr 2

IO IS v - PR S S T

participation.

3.0 Forestry Initiat{ves:

Emplovment:

3.1

L)
(£

Subject to budgetary approval, the Ministry of Forests shall employ
4 native persons during the summer of 1992 under its Native

Orientation Program in the Lillooet District.

The Ministry of Forests and other Ministries as appropriate and the
Xax'lip First Nation will cooperate in facilitating the training and
development of Xax'lip First Nation members so that they will have
access to the employment opportunities set out in.3.l-and 3.3.

Economic Opportunities:

3.3

], the Ministry of Forests shall enter

Subject to budgetary approva
p First Nation in the Fountain Valley to

into contracts with the Xax'li
carry out the following:
3.3.1 roadside slashing,
3.3.2 fence building and repairing,

'3
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3.7
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" The Ministry of Forests shall make best efforts to facilitate

Jofs

3 slashing stock trails,

.4 burning landings,

5 grass seeding, _

.6 maintaining recreation sites, docks, ski trails, and
7

silviculture.

After September, 1992, the Ministry of Forests shall, in accordance

with Section 18 of the Forest Act, and upon receipt of an application
by the Xax'lip First Nation, offer a timber sale license of up to 2000
m3 in the Xax'lip First Nation traditional territory to the Xax'lip

First Nation, for training purposes.

The Ministry of Forests shall assist the Xax'lip First Nation in
applying for Small Business Enterprise Program Sales. In
particular, a value added S.B.F.E.P. sale of approximately 120,000
m3 over 4 years in the Lillooet T.S.A. to be offered for sale in

January, 1993.

- L -

discussions between the Xax'lip First Nation and Ainsworth Lumber
Ltd. with respect to contract, employment and joint opportunities.

The Ministry of Economic Development, Small Business and Trade
and the Xax'lip First Nation shall jointly undertake a feasibility study
to review the Xax'lip First Nation proposal to utilize logging wood
waste in value added manufacture. '

The Ministry of Economic Development, Small Business and Trade

* shall contribute $20,000. to the feasibility study,

4.0 Fish

and Wildlife Initiatives:

4.1

The Ministry of Environment, Lands and Parks shall undertake, in
consultation with the Xax'lip First Nation, the following projects in
the Xax'lip First Nation traditional territory:

4.1.1 spawner enumeration, and

4.1.2 stream improvement.

The combined budget for the projects set out in 4.1 shall not exceed
$20,000
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4.3 The projects described in 4.1, shall provide 2 months employment
for three Xax'lip First Nation members to be selected jointly by the

Ministry and the First Nation.

4.4 The Ministry of Environment, Lands & Parks and the Xax'lip First
. Nation shall explore opportunities for First Nation involvement in;
4.4.1 enhancement of the mule deer range,
4.4.2 development of wildlife inventories, and
4.4.3 supplementary student training for technical and enforcement

fields.
General

5.1 The Ministry of Economic Development, Small Business and Trade,

through Regional Development Personnel, will assist the Xax'lip

First Nation and Xax'lip First Nation members in:

5.1.1 identifying business opportunities,

5.1.2 developing business and community development plans,

5.1.3 applying for financial and business assistance from exisling
federal and provincial programs, including DINA's, CEIC,
DFO co-management incentives program and any provincial
business assistance program, ‘

5.1.4 providing business training seminars

5.1.5 providing community leadership training, and

5.1.6 providing community development workshops.

Uy
18]

The parties will explore other opportunities in agriculture-and
aquacuiture. : -

5.3 The parties will investigate potential federal programs to assist these
initiatives, including Forest Canada’s program to support First
Nation forest management. 1



Joint Undertaking with respect to the Fountain Valley Road
between .
The Xax'lip First Nation
and

Her Majesty the Qucen
In right of the ‘
Province -of British' Columbia (the Province)

" Whereas: the parties have entered into a Joint Stewardship Agreement
"~ and a Memorandum of Understanding on Joint Natural
Resource Initiatives, and

the parties wish to achieve an interim arrangement respecting
access on the Fountain Valley Road.

The parties agree that:

1.0 This undertaking will come into effect on the date of signature of the Joint
Stewardship Agreement and the Memorandum of Understanding on Joint

Natural Resource Initiatives.

"~ 2.0 Subjectto 3.0 and unless otherwise agreed by the parties, this undertaking
will continue in force until a permanent agreement has been reached
between the Xax'lip First Nation and the Province with respect to the

Fountain Valley Road.

3.0 In the event that the technical advisory committee, established pursuant to
3.0 of the Joint Stewardship Agreement, fails to report to the parties within
three (3) months of the signing of the Joint Stewardship Agreement, or in
the event that Joint Stewardship arrangements are not entered into
thereafter, this undertaking shall terminate notwithstanding 2.0, unless the

parties agree to an extension.

4.0 This undertaking is without prejudice to the question of the ownership and
jurisdiction of the Fountain Valley Road as it traverses Xax'lip First Nation

reserves in the traditional territory.
5.0 The public shall have access to use the Fountain Valley Road.

6.0 The parties agree to monitor the traffic on the Fountain Valley Road
commencing on the date of signature of this undertaking.
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't‘\'" :

8.0

9.0

10.0

11.0

“review existing XaX'lip First’

202

¢ signing of this undertaking the parties shall
Nation bylaws and interests with-respect to the -
Fountain Valley Road and the laws of general application which apply to
the Fountain Valley Road with a view to standardizing them to the

satisfaction of the parties, including such measures required for
implementation. The review shall consider the results of the monitoring set

out in 7.0.

Within three (3) months of th

Unless othenvise agreed to by the parties, construction and maintenance on
the Fountain Valley Road shall be in accordance with the agreement dated
October 16, 1990 between the Xax'lip First Nation and the Ministry of
Highways and Transportation, attached as Appendix A to this undertaking.

the Xax'lip First Nation agree to remove all “Private Road" signs within

the Fountain Valley Road right of way.

The parties shall participate in negotiations in an attempt to reach a
ermanent agreement with respect to the ownership and jurisdiction of the

Fountain Valley Road.

This undertaking is without prejudice to any aboriginal rights, titles or
interests of the Xax'lip First Nation.

Signed at the Fountain Valley

July

-é‘l-'lie

f Roger Adol

6th, 1992

For the Xax'lip First Nation

-

Fo r-"{I;\e P 1251\1 ce

\_,

=l

anourqble Andrew Petter
Minister of Aboriginal Affairs



_Signed at the Fountain Valley,
July 6th, 1992

For the Xax'lip First Nation '

Chief Roger Adolp

For.,a"t‘he Province

F) m
° 1

———— D e S G B D T G S S———— O —

Minister of Aboriginal Affairs
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